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BANKING DECISIONS 1922 WORTH REMEMBERING 


The courts this country, 1922, handed down number 
important and helpful banking decisions. These decisions should 
important every banker, because each one shows where bank 
has become involved litigation, which might have been avoided 
and has suffered loss which was entirely unnecessary. But they 
are helpful only the banker who reads and remembers them. 

The decisions this character cover wide range topics. 


Promissory Notes 

Naturally, quite few these decisions involve promissory notes. 
There one which points out that mistake for bank, 
purchasing promissory note from the payee, rely entirely upon 
the financial standing the maker and ignore the origin the 
note and the cireumstances under which was given. 

this case, bank purchased $2,500 note from person who 
was stranger the bank discount about per cent. 
first took the precaution ascertaining the financial ability the 
maker, who was also unknown it, ‘‘but from 
any inquiry Coughlin (the payee) other persons the 
origin the paper its consideration.’’ 

The maker the note had good defense against the payee. 
was held that the bank, because its purchasing the 
note, was not holder due course. The note was, therefore, open 
defenses and the bank was not entitled enforce against the 
maker. (February issue, page 79.) 

releasing the indorser note, must remembered that 
release granted one indorser automatically releases all subsquent 
indorsers. Missouri case, bank brought suit against the 
indorser $1,500 note. appeared that, consideration the 
sum $200, the bank had previously granted release the first 
indorser. The bank’s motive doing this does not appear. 
may have desired favor this indorser. the other hand, may 
have determined that was impossible collect the entire amount 
from him and therefore took what could get. But, whatever its 
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motive may have been, its act releasing the first indorser, also 
discharged the second indorser. And was held that the bank could 
not enforce the note against the second indorser. (November issue, 
page 797.) 

Another case involving promissory note came Iowa. Here, 
bank purchased note, indorsed for accommodation corpora- 
tion, only find out action against the corporation that 
corporations have power lend their credit this manner and 
that the corporate indorser could not held liable the note. 
(November issue, page 793.) 

Trouble sometimes arises out the clauses which are written 
into promissory notes. instance this kind found 
Colorado decision, where the note sued contained waiver 
that waiver the statute limitations, even for limited period 
time, void contrary public policy. other cases, 
held that waiver for definite limited time valid. But all 
the cases held that absolute and unlimited waiver the statute 
invalid and that rule was applied the case referred to. (March 
issue, page 168.) 

Ordinarily, where -collateral pledged secure payment 
particular note, can not applied the payment any other note 
indebtedness. This situation frequently met 
note clause providing that the collateral may applied any 
debt the maker. note which this was attempted done 
was sued upon the. courts Missouri. 

The following clause appeared this note: ‘‘All collateral held 
said bank secure this note may, after the payment this 
note, applied herein provided the payment any other obliga- 
tion indebtedness due the maker hereof said bank the 
holder this note. The surplus, any, after the payment this 
note and any other and all indebtedness due the undersigned 
said bank, together with all costs above stated, shall paid 
the maker this note. the proceeds such sale 
shall not sufficient pay this note, and all other indebtedness, 
the maker agrees demand make good the deficit.’’ 

The note which this clause appeared was paid maturity. 
And the bank thereafter undertook apply the collateral another 
debt the maker’s. was held that this could not done. The 
construed the confused language this clause mean that 
the collateral could applied other debts, only the event that 
was first applied the note which secured, leaving surplus 
applied other claims. What the bank should have done 
was have its note state plain language that the collateral 
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applied any time the note which secured any other 
claim held the bank against the debtor. issue, pages 
601, 616.) 

Checks 


Michigan case bank accepted deposit the name 
corporation, paid out only checks signed one officer the 
corporation and countersigned another. proceeded pay 
out the fund checks signed the designated officer but not 
countersigned the other and was held that the bank was 
liable for the amount paid. (September issue, pages 603, 624.) 

Care must exercised bank giving one depositor 
for check drawn another. The reason that check turns 
out overdraft, the bank cannot subsequently revoke credit 
given. must make good the person depositing the check and 
for its reimbursement look the depositor whom the check was 
drawn. This point has been decided many times the courts and 
transaction this kind has frequently resulted severe loss 
the bank. (August issue, pages 525-543.) 

Before bank official allows depositor overdraw his account 
should first secure the approval the board directors. 
Louisiana decision, the bank, and the surety his 
bond, were held responsible for overdrafts amounting $1,861.62, 
which had not been approved the board. (January issue, Page 1.) 

bank must act cautiously the matter paying checks signed 
agents, executors, and other trustees. The United States District 
Court held bank liable where permitted commission agent 
pay his individual debt the bank with checks drawn against his 
the bank, which the bank knew was made moneys 
belonging parties, for whom the agent had sold goods commis- 
sion. (January issue, Page 19.) 

North Carolina case, appeared that person delivered 
money agent deposited the principal’s name. The 
agent made the deposit directed thereafter drew checks against 
the deposit without authority, which the bank honored. was held 
that the bank was liable the principal. The rule applied here was 
that authority make deposit does not constitute authority draw 
against the fund deposited. (July issue, page 481.) 

And New York case, bank allowed executor pay his 
individual note the bank with check drawn against account 
which the bank knew was made moneys belonging the estate. 
The bank was held liable the estate. (May issue, pages 301, 329.) 

The sending check deposited with bank for collection, 
the bank which drawn, may result liability the 
part the bank, where the drawee bank fails without remitting the 
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proceeds where, for some other reason, the collection not 
plished. And where the bank which the check deposited, sends 
correspondent and the latter forwards direct the drawee 
bank, which fails without remitting, the original bank may held 
liable for the negligence its correspondent. This happened 
Texas decision. The check here involved was for the sum $3,150. 
The courts, seems, not regard good banking forward 
check. for collection direct the drawee bank. places before the 
drawee too great temptation delay making remittances. (Octo- 
ber issue, page 695.) 

One the largest losses the year was sustained case de- 
cided the Supreme Court North Carolina. North Carolina 
bank issued four drafts small amounts, drawn upon New York 
bank. ‘The payee raised them amounts aggregating more than 
$40,000 and negotiated them bank Virginia. The Virginia 
bank collected one the drafts and later refunded the amount thereof 
the New York drawee bank. then brought suit against the is- 
suing North Carolina bank. was held that the latter was not 
liable. point was made the fact that the checks were drawn 
bond paper and not upon what commonly known 
‘safety and also that the bank neglected use ‘‘a protecto- 
graph mechanical check writer,’’ one which was its possession. 
was held that the bank was under absolute obligation protect 
paper issued this manner. The court said, however, ‘‘doubtless 
bank should use these things when they lessen the risk 
And dissenting opinion, one the judges supported the view 
that was negligence for the issuing bank fail use either safety 
paper the mechanical check writer. (July issue, page 451.) 


Chattel Mortgages 
taking chattel mortgage security, the decisions have pointed out, 
attention should given the description the property 


the mortgage. one instance, mortgage 3,500 bushels potatoes 


held unenforceable because the indefinite description the 


location the mortgaged property. (August issue, page 536.) 

another case, chattel mortgage acres cotton grown 
the John Moore lease’’ which land consisted twelve acres, was 
held void for uncertainty description. 

And another case, chattel mortgage automobile was 
refused enforcement because mistake the number the auto- 
mobile. The number the mortgaged automobile was 2,558,516. The 
number, appearing the mortgage, was 3,558,516. This error vitiated 
the mortgage. (September issue, page 604.) 
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Certification Checks Telegram 


Long ago the courts decided that, while check may certified 
telegraph, telegram will not constitute certification unless con- 
tains express promise pay the check. Three decisions, showing 
what sort telegram will not amount certification, were decided 
and published the Journal during the past year. Texas case, 
drawee bank answered inquiry concerning $5,000 
draft sending the following wire: ‘‘Check Ward Cattle Pas- 
ture Company, $5,000 good (April issue, pages 235, 265.) 

Louisiana decision, drawee bank sent this telegram: ‘‘We 
have funds pay check Shad Harper for $220.’’ (June issue, 
page 383.) 

And decided the United States Cireuit Court 
Appeals, this telegram was relied upon for certification. ‘‘A. 
Myhre check for $10,000 good.’’ (December issue, page 845.) 

will noticed that none these telegrams states effect 
will pay the check inquired about.’’ Consequently, none 
them constitutes certification. And all three cases, was held 
that the drawee bank was not liable. 

These show clearly enough that the proper way have 
check certified telegraph send telegram asking ‘‘Will you 
pay’’ and pay attention the answer unless the answer says 
effect ‘‘We will 

Another point remembered this connection that 
telegram does not constitute certification unless the check question 
received reliance upon the telegram. If, for instance, bank 
cashes check and then wires the drawee, the drawee’s answer will not 
constitute certification matter what language used. This 
because the Negotiable Instruments Law provides that acceptance 
separate paper does not bind the acceptor ‘‘except favor 
person whom shown and who, the faith thereof, receives 
the bill for value.’’ 


Drawing Legal Papers 


The drawing legal papers practice which should not in- 
dulged banks. 

least one state, meaning New York, there statute which 
specifically makes misdemeanor for any corporation draw such 
papers. 

But apart from any statute, bank may involve itself liability 
through its customers the matter preparing legal 
documents. Wisconsin case, appeared that the cashier 
bank, for fee $6.00, prepared two mortgages for customer 
the bank. was held that the bank was liable the sum $850, 
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the papers. (October issue, page 681.) 

And Colorado ease, notes were sent bank, executed 
certain person, the bank being instructed have its attorney 
draw chattel mortgage securing the notes. Instead doing 
this, the cashier drew the chattel mortgage himself. And was 
defectively drawn that was void against subsequent with- 
out notice. was held that the bank was liable for the loss which 
resulted. 

There are many other decisions which show loss unnecessarily sus- 
tained bank. number them involve insurance policies 
various kinds—holdup, fidelity, burglary, fire and life. The trouble 
usually traced the fact that the bank officials did not read 
the policy or, reading it, failed grasp the meaning its provisions. 

cannot refer all these decisions, but think those above 
mentioned establish that much the litigation which banks became 
involved should never have happened. every point de- 
cided the above cases has been decided many times before. The 
point are making that well worth while 
decisions they are published, keep them mind and thereby avoid 
getting mixed losing transactions the same kind. 


PAR COLLECTION KENTUCKY 


One the most interesting decisions, arising gut the refusal 
non-member bank remit the Federal Reserve Bank par, 
for checks drawn upon and forwarded the Reserve 
Bank for Farmers Merchants Bank Catlettsburg, 
Kentucky Federal Reserve Bank Cleveland, Ohio, and Mary 
MeCall. The decision was handed down the United States Dis- 
Court, Eastern District October 14, 1922. 

The case interest, principally because the rather intense 
feeling displayed both the banks involved, during the events 
leading the litigation. The case has not yet reached that 
where can said have settled anything definite with regard 
par collection. 

The plaintiff bank brought suit against the defendant Federal 
Reserve Bank for the purpose securing injunction against the 
defendant, restraining from using certain methods the collection 
checks drawn the plaintiff. Before the case came for trial, 
the plaintiff made motion for preliminary injunction, that is, 
injunction remain effect until the rights the parties 
determined trial the merits. 
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The court held that the plaintiff was entitled the relief asked 
and issued preliminary injunction, restraining both defendants, the 
Federal Reserve Bank and Mary from collecting checks drawn 
the plaintiff, and restraining the defendant bank from advertising 
that would collect such checks free charge. 

motion for preliminary injunction, the evidence ordinarily 
presented the court form affidavits produced the moving 
party. And such affidavits are met answering affidavits filed 
behalf the party against whom the injunction asked. That method 
was followed the present instance. So, reading the statement 
facts set forth below, should kept mind that the parties 
signing the affidavits were not subject cross examination, that the 
ordinary rules the admissibility evidence not apply and 
that the statements appearing the affidavits may somewhat 
changed when the case comes for trial. 

From the affidavits filed behalf the plaintiff, appeared 
that the plaintiff bank organized under the laws Kentucky, 
and doing business Catlettsburg, city, having population 
about 4,500 people. The bank has capital stock amounting $50,000, 
surplus amounting about $40,000, and deposits about $500,000. 
located the jurisdiction the Cincinnati branch the Federal 
Reserve Bank Cleveland. 

appeared that from January, 1918, December, 1919, the de- 
fendant bank solicited the plaintiff letter enter into agree- 
ment remit for checks drawn upon par. The plaintiff did not 
yield such solicitation and the defendant sent its travelling repre- 
sentative, Magee, Catlettsburg, for the purpose interview- 
ing the plaintiff. made four separate visits for that purpose. 
first attempted persuasion and finally threatened the plaintiff ‘‘with 

told the plaintiff that the American Express Company would 
employed collect checks drawn the plaintiff cash over 
the plaintiff’s counter and subsequently, the express company was 
employed. After continuing its employment for few weeks, 
the express company gave up. Its reason for doing being that 
the task was too burdensome. 

the meantime, Magee visited Catlettsburg from time time, 
see how things were going and see ‘‘whether not the methods 
used had broken the spirit those 

After the refusal the express company continue with the 
collections, Magee undertook the work himself. office, 
used refreshment table drug store opposite the plaintiff bank. 
After continuing the work for few days, Magee employed one Barbee, 
night clerk local hotel, act agent. And after Barbee 
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surrendered the job, the defendant, Miss MeCall, maiden lady 
who had the respect the people Catlettsburg,’’ was employed. 

During the time Magee’s presence Catlettsburg, was as- 
serted, his manner was domineering, dictatorial and boisterous. 
sought attract the attention those who might near the 
bank loud and quarrelsome conversation. 

appeared that embarrassed and annoyed the plaintiff bank 
various statements made its depositors. And further ap- 
peared that left Catlettsburg about April 10, 1920. The reason for 
his leaving was that indictment was returned against him the 
state grand jury the county, which that city situated, charg- 
ing him with making and statements derogatory the 
plaintiff, contrary the Kentucky Statutes, and has never been 
back 

should added that many the statements regarding Magee’s 
conduct were denied, directly indirectly, affidavits filed behalf 
the Federal Reserve Bank. 

After Miss MeCall was employed, was her custom the 
bank with go-cart which carry away the money received. 
seems that the plaintiff purposely gave her more coin than she could 
otherwise carry, giving her one much pounds 
silver. And times, the plaintiff wad the 

This process not explained but apparently consisted mixing 
the different denominations. any rate caused the lady con- 
siderable Neither side, seems, was going out its way 
make things pleasant for the other. Miss always 
openly pistol protect herself from robbery. And 
accompanied dog, sometimes two dogs. 

appeared also that the plaintiff adopted the custom stamping 
many its blank checks indorsement these words: payable 
exchange draft the option the Farmers Merchants 
Bank Catlettsburg, Kentucky.’’ After while, the defendant re- 
fused aecept for collection, checks indorsed. Affidavits were 
also offered letters written the defendant bank, parties 
who had forwarded for collection, checks drawn the plaintiff. 

stated above, the court decided that, upon the affidavits pre- 
sented, the plaintiff was entitled preliminary injunction. 

reaching this conclusion, Judge Cochran, before whom 
the motion was argued, wrote his opinion, part, follows: 

remains determine the law this case. this there 
can question, has been settled the decision the Su- 
preme Court the Atlanta case. (American Bank Trust Co. 
Federal Reserve Bank Atlanta, published among the legal decisions 
this issue.) all depends defendant bank’s purpose adopt- 
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ing this and heretofore unheard-of procedure seeking out 
plaintiff’s checks for collection and presenting them body for 
payment over the counter, e., what was its immediate purpose 
doing. Was for the purpose breaking down the 
ness then conducted? so, was unlawful and subject re- 
strained court equity. does not follow that because the 
holder check has right present the bank upon which 
drawn for payment over the counter that one has the right 
seek become the holder all the checks drawn bank they 
are drawn and then present them body for payment cash over 
the counter. such was defendant bank’s immediate purpose 
doing was not justified the ulterior purpose which had 
view, wit, freeing commerce from the burden such charges. 
Here, never, did the end justify the means. Such course pro- 
kind refined bank hold-up. one the inalienable 
rights person unprogressive, selfish and even mean. This 
said without intending characterize plaintiff’s position. other 
person has the right coerce him into being otherwise. The idea 
that there such right was the bottom the night rider troubles 
Kentucky some years ago. Those who were the pool thought 
that those who were out were selfish. And they undertook coerce 
them into joining the pool shooting into their homes. 

then was the defendant bank’s purpose initiating this 
movement against plaintiff and keeping for over year and 
half. e., until stopped from further doing the temporary re- 
straining order? There but one answer this question and that 
that was break down plaintiff’s business was being con- 
ducted, not put out business, but compel business 
this particular would have and not plaintiff desired. 
Notwithstanding was having its way conducting its business 
was not that plaintiff should have its way conducting its 
business. desired impose its will plaintiff. That such was 
defendant bank’s purpose the meaning the course procedure 
adopted. can for other basis. Such purpose 
was avowed those acting its behalf. And was admitted 
the witness stand its assistant cashier that the plaintiff any 
time had signed agreement remit par the would have 
been withdrawn. side appeals the decision the Oregon 
(Brookings State Bank Federal Reserve Bank San 
Francisco) see favoring its contention. seems favor that 
plaintiff. that the Reserve Bank had been maintaining 
agent Brookings, but the time the application for preliminary 
injunction that agent had been withdrawn and the Reserve Bank had 
been forwarding the state bank checks drawn endorsing them 
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for collection only and remittance full without deduction for ex- 
change, and, upon the state bank returning them unpaid, had been 
returning them its correspondents advising them that the state 
bank refused pay and had not protested same and they must look 
the state bank for their protection, which was effect that the 
checks had been dishonored. preliminary injunction was granted 
restraining the Reserve Bank from advising its customers. That 
the decision Judge Wolverton which the defendant bank re- 
lies his statement that the Reserve Bank was acting within its 
authority maintaining agent Brookings for making collections 
over the counter bank and paying the expenses thereof. 
But making this statement was merely referring the corporate 
power the Reserve Bank and based this the decision the 
Atlanta case. was not considering the right the Reserve Bank 
act against the state bank. the contrary seemingly con- 
demns the action the Reserve Bank this particular well 
the particular which the injunction was granted. said: 

question remains for determination respects the mo- 
tive that induced the defendant bank pursue the course did 
attempting make collection from the plaintiff bank. appears 
defendant’s answer that expended $1,915.32 making collections 
over the counter bank $102,850.33, during the year 
from October 1920, October 1921. The method employed, con- 
sidering the occasion for it, rather the lack reasonable necessity, 
was, say the least, extraordinary, extravagant, and unbusinesslike.’ 

said: 

persuaded, however, that the action the defendant bank 
adopting the methods pursued toward the plaintiff’s bank, 
and persistently adhering them, indicates most convincingly that 
was for the purpose coercing the latter bank into adopting the 
policy the Reserve Bank remit par. Although the policy may 
commercially sound, the plaintiff was entitled pursue its own 
method, without being harrassed and annoyed because persisted 
doing.’ 

not unlikely that the withdrawal the agent from Brook- 
ings was due the decision the Supreme Court the Atlanta 
and was interpretation that decision condemning such 
action. 

decision Judge Evans the Atlanta case, after its return, 
consists certain findings that case, based upon its particular 
facts. Insofar such findings may conflict with what have held 
herein unable follow it. 

only thing that has given any concerr this case 
plaintiff’s delay asserting its rights. explanation given 
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this. Possibly thought that would «ble wear out the de- 
fendant bank the long run. But not that, under the 
influence the decision the lower courts the Atlanta case, 
thought that the defendant bank had the right make collections 
did and was not advised the contrary until the Supreme Court 
reversed those decisions. was shortly after such reversal that this 
suit was brought. cannot, however, make out from this delay any 
reason why defendant bank should permitted continue make 
collections this unlawful manner. The motion, therefore, sus- 
tained. preliminary injunction granted restraining defendants 
from continuing make collections checks drawn plaintiff 
and the defendant bank from advertising that will collect such 
checks free charge and from doing anything else for the purpose 
coercing plaintiff remit par.’’ 


BANK RECOVERS OVERDRAFT 


general thing bank may recover from depositor the 
amount overdraft check, drawn him and paid the bank. 

This rule was applied rather unusual circumstances recent 
North Carolina decision, Bank West, 114 Rep. 
178. 

The the plaintiff bank bought automobile from the 
defendant for $540. told the defendant draw his check for 
that amount the bank and that (the cashier) would deposit 
funds make the check good. Instead making the deposit 
promised the charged the check against the defendant’s ac- 
creating overdraft for the entire amount. The cashier was 
the only person connected with the bank who had any knowledge 
the agreement between him and the defendant. was held that the 
bank could recover the amount the overdraft from the defendant. 

(the defendant) knew,’’ said the court, ‘‘as matter 
course, that the transaction effect was that the cashier without any 
authority from the bank was loan him $540 without any note 
security given him the bank and without the payment in- 
knew that the cashier had authority make such 
transaction and sold the automobile him for the sake the profit 
such sale relying the promise Blue (the cashier) place 
money the bank the defendant’s credit, which promise the 
eashier did not keep. The failure was the loss the de- 
fendant and not the loss the 

The decision will printed full the January issue the 
Journal. 


{ 


MANAGEMENT DECEDENTS’ ESTATES 


Banks and Trust Companies Executor, Adminis- 
trator and Trustee Under Will 


John Edson Brady 


INVESTMENTS 
§61. Public Securities (continued). 
§62. Corporate Securities. 


§61. Public Securities (continued). The statement that invest- 
ments government bonds are proper for trustee does not neces- 
sarily investments the securities foreign countries. This 
point illustrated Cornet Cornet, 269 298, 190 
Rep. 383. 

here appeared that trustee purchased nine $1,000 Mexican 
six per cent. bonds $9,555. 

These bonds were purchased various times between March 
1900, and November 27, 1906, inclusive. They were part 
issue $1,500,000 the State Mexico, aid the city 
Guadalajara that state, the construction municipal 
water-plant, and seemed have been founded upon bonds the 
equal amount. Interest payments had been stopped 
these bonds under which are lightly touched upon the 
testimony, but enough disclosed that the interest was 
payable gold New York City, and that some law had been enacted 
Mexico discouraging the exportation gold, which rendered the 
rate exchange high that the state refused transfer it. 

The will directed the trustee ‘‘to manage such trust funds and 
make the same productive such manner may deem most 
safe and 


the opinion the court this power did not justify the trustee 


‘in placing the fund Mexican bonds and the trustee was required 


replace the bonds with 

The court said: ‘‘Without intimating whether 
the obligations foreign government its 
divisions municipal agencies may may not, 
proper investment for more than one-half 
small trust fund like the one question, will apply the principles 
have stated the investment Jalisco bonds. That the defend- 
ant has failed neglected direct our attention any instance 
this country where investment that character for trust funds 
under similar power has met with judicial approval, impresses 
with the conviction that the general rule forbidding such investments 
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has met with general The legislative policy our state, 
under which trust companies have been established with power 
execute similar trusts, seems also have been confine the invest- 
ment the trust funds their charge such securities our own 
country. Section 1132 the Revised Statutes 1909, which covers 
this question, provides that the directors all such corporations 
shall have power investing the moneys placed their charge 
loans secured real estate other sufficient collateral 
bonds the United States, this state, the bonds 
stock any incorporated city county this state.’ 


§62. Corporate Securities. trustee should not invest the fund 
entrusted his the stocks, bonds other securities private 
business corporations, unless such investment expressly authorized 
statute provision the instrument creating the trust. 

There are many instances the decisions where such unauthorized 
investments have been made with unhappy results for the trust 
estate. some the trustee has been held personally liable. 
others has been held that the loss should paid out the trust 
fund. depends large extent whether, the opinion the 
court, the trustee has, making the investment, exercised sound 

Massachusetts Appeal Dickinson, 152 Mass. 184, 
Rep. 99, appeared that the trustee fund amounting 
$16,260.05, May, 1881, invested $3,573.75 the stock the 
Union Pacifie Railroad Company, which had been constructed great 
expense through new and comparatively unsettled country, and 
which was heavily debt. The continued prosperity the company 
depended upon many cireumstances which could predicted. 
the August following, invested $2,475 more the 
Both investments were made him entire good faith, and after 
inquiring many persons the value the stock and 
the propriety the investment. was held that did not exercise 
sound discretion making the second investment, and that 
should charged with the amount thereof. 

Here the court said: ‘‘A prudent man possessed considerable 
wealth, investing small part his proprety, may wisely enough 
take risks which trustee would not justified taking. 
trustee, whose duty keep the trust fund safely invested 
productive property, ought not hazard the safety the property 
under any temptation make extraordinary profits. 

recognize the hardship compelling trustee 
make good out his own property the loss the invest- 
ment trust property which has made good faith, and upon 
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the advice persons whom thinks qualified give advice, 
the evidence, hold that the trustee was justified investing 
such stock this, large proportional part the 

some jurisdictions, other than Massachusetts, the trustee would 
undoubtedly have been held liable for the entire amount invested. 

Missouri case trustee invested two $1,000 five per cent. 
bonds bridge company, referred the Alton Bridge bonds. 
paid $1,840 for the bonds, making the income rate 5.28 per cent. 

These were part authorized issue $1,000,000, which 
$600,000 least were sold. The bonds were secured first mortgage 
railway bridge with its terminal, under construction across 
the Mississippi River Alton, Its prospect earnings 
consisted what the record with the 
Chicago, Burlington Railroad Company use it, which was 
expected yield gross income $80,000 per year. The bridge 
was completed and was used for about three years, when the Bur- 
lington refused further carry out the arrangement, and the 
property went into the hands receiver. was reorganized 
1901 with issue four per cent. bonds, which were substituted 
for the original bonds and accrued interest. the time the 
hearing these bonds were worth about seventy-five per cent. their 
face. The plaintiff insisted that the trustee required take 
these bonds from the estate, cost and interest. 

The court held that the trustee was responsible for the loss 
sustained this investment and holding said: ‘‘The corpora- 
tion issuing the bonds was organized for the purpose constructing 
independent railway bridge across the Mississippi River Alton, 
Illinois. was purely experimental. The bonds were part the 
original provide money for the erection, and the 
bridge was still incomplete. Whitaker Company were the financial 
promoters the scheme. According the testimony one the 
members that company, the bonds were ‘predicated’ upon 
supposed unsecured personal contract with the Chicago, Burlington 
Quincy Railway Company use the bridge for crossing trains that 
point when should completed. Irrespective its use some 
railway corporation corporations, the material which was 
would mere mass stone and steel rendered valueless 
its erection. The refusal the railroad company use it, which 
three four years after its completion, wiped out the 
income and placed the hands receiver. 

independent bridge, founded upon the general traffic 
great commercial city like St. Louis, may immensely profitable, 
the only evidence the record that question applicable this 
transaction the effect that such project uncertain and 
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speculative; and when ‘predicated’ the promises single 
railway company use it, wonder why that company did not 
construct it. unnecessary for enter this field speculation. 
only necessary say that see reason why the defendant’s 
should required permitted accept these bonds for 
his beneficiary, and hold that the defendant must replace the 
money invested, with interest the rate five per cent. per 
annum the face the original Cornet Cornet, 269 
Mo. 298, 190 Rep. 383. 

Bank stocks have been held improper investment for trust 
funds. decision this effect Robertson Robertson’s Trustee, 
130 Ky. 293, 113 Rep. 138. 

This case involved Kentucky statute, 4706, Kentucky Statutes 
1903, providing ‘‘that shall lawful for persons corpora- 
tions holding funds fiduciary capacity for loan investment, 
invest the same real estate, mortgage notes bonds, 
such other interest-bearing dividend-paying securities are 
regarded prudent business men safe investments, and make 
loans with such securities collateral; but such funds shall not 
invested the bonds securities any railroad, other corpora- 
tion, unless such railroad, other corporation, has been operation 
more than ten years, and, during that time, has not defaulted the 
payment principal interest its bonded debt, invested 
the bonds county, district, town city that, within ten years, 
has defaulted the payment the interest principal its 
bonded debt; and fiduciary shall account for all interest profit 

Under this statute, was held that trustee could not invest 
funds bank stock unless the bank had been operation for more 
than ten years. 

The trustee, appeared, invested $1,300 stock the Bank 
Waddy, when the bank had been existence only about year. The 
stock later became worthless. 

holding the trustee personally liable, the court said: ‘*There 
every reason for fearing for the safety funds invested 
newly embarked banking venture but after time has demonstrated the 
capacity the officers manage the corporation, their honesty and 
integrity, and also that the business can made profitable 
given place for long period time, then that the law considers 
that trust funds may, with reasonable safety, invested therein.’’ 

The rule that trustees are not authorized invest trust funds 
the stock national banks has application trust voluntarily 
the owner such stock. Fowler Goring, 152 Fed. 
Rep. 801. 


| 

| 
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said the court, ‘‘that executors, administrators, 
guardians, and trustees are not authorized invest the trust funds 
the stock national banks. This true, generally, but the rule has 
stock. Generally, the statutes the states specify the nature the 
investments which executors, created will, appointed 
the courts pursuant statute, are authorized make. they find 
the money the estate, when comes their hands, invested 
good and safe securities, apparently, and they are guilty 
negligence, they may continue hold them; but they invest the 
money the estate, trust, represented them unauthorized 
securities, they may treated having converted the funds, and the 
securities taken may treated their own individual property, 
the persons entitled the fund invested may ratify 
the transaction and take the securities place the 

Frequently the right invest corporate securities claimed 
under provision the will other instrument appointing the 
trustee. 

Bartol’s Estate, 182 Pa. 407, Atl. Rep. 527, appeared 
that testator his will authorized his trustees invest trust 
funds their hands ‘‘in first-class mortgage bonds 
whose railroads are finished, and paying interest their 
entire bonded debt.’’ After the testator’s death, the trustees, after 
with the cestui que trust (beneficiary) and other business 
men who had means knowledge, also after consulting Poor’s manual 
and Dun Company’s Reports, bought with trust funds some the 
consolidated mortgage bonds railroad company. The mortgage 
was second mortgage created for the purpose paying off first 
mortgage and other debts. the time the investment, the com- 
pany was prosperous condition and paying interest its entire 
bonded debt. After the investment, the company built extension 
its line, and subsequently trolley line the same neighborhood, 
which impaired the business the company, and depreciated the 
value the bonds. There was question the entire good 
faith and the integrity the trustees making the investment. 
was held that the trustees should not surcharged with the loss 
the theory that the railroad was not finished the time the 
investment. 

The following quoted from the opinion: argument that 
the road was not finished because certain time its history 
was decided build extension it, cannot sustained. 
when road built, fully equipped and actually 
running and doing all the business that comes it, must 
regarded finished road. When extension its length was. 


THE BANKING LAW JOURNAL 843 


determined upon, the part that was finished before, was finished still. 
That fact not changed, the road still remains completed 
railroad can said ever finished road, because 
always possible, and the fact almost universally so, that railroads 
are extended length beyond their original limits.’’ 

case appeared that will authorized the person 
named therein trustee and her successors sell any part the 
personal estate such manner and upon such terms may 
deemed best and reinvest the proceeds arising from any 
such sales such manner she they may think best.’’ 

The trustees invested the sum $1,360 shares the capital 
stock the Canton State Bank, Canton, Ohio. short while after- 
wards the bank failed and the stock worthless. 

Prior the purchase, the trustee made inquiries number 
reputable business men good judgment the question invest- 
ments, and they advised that the stock was both safe and 
excellent investment. The trustee, also, before the purchase consulted 
lawyer the Canton Bar high standing, one who had means 
knowing the character and market value the bank’s stock and 
well qualified give legal opinion the matter, with reference 
the investment, asking him particularly about the terms the will 
whether they would cover such investment. advised that 
the terms were sufficiently broad the investment. The 
trustee also examined the statements the bank, sworn the 
which statements showed the bank having surplus 
undisposed profits amounting between $25,000 and $30,000 and 
being good financial condition. the time the purchase, 
the trustee was stockholder his own right sixty shares the 
stock. 

view the good faith shown the trustee and exercised 
him making the investment, was held that was not 
personally liable for the amount lost the investment. Willis 
Braucher, Ohio. St. 290, Rep. 185. 

subsequent section particular attention will given 
clauses wills and declarations trust, the object which 
release the trustees from observing the statutory requirements and 
broaden the their investment powers. may stated 
that these clauses not give trustees the unrestricted investment 
authority which their language would ordinarily indicate. 

Apart from any authority expressly granted the trustee has 
been held Michigan decision, Buhl’s Estate, Mich., 178 
Rep. 651, that reasonable investment trustee dividend- 
paying stocks and interest-bearing bonds private business corpora- 
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tion may permittted, when the corporation has acquired such 
reputation command universal that careful 
persons commonly invest their own money them permanent 
investment, and not for the primary purpose securing considerable 
income therefrom. 

The trustees here invested private stock the Farrand Organ 
Company, which investment, through the failure the company 
resulted loss. 

holding the trustee not liable, the court said: ‘‘A considera- 
tion the decisions, and the reasoning the judges which they 
are based, leads hesitate about laying down any definite rule 
the class securities which trustees may legally invest. 
are unwilling say that such investments can only made gov- 
ernment, state municipal bonds loans real estate mortgages, 
nor hold that investment these would 
relieve the trustee from liability the event loss. Neither 
say matter law that investment stocks and bonds other 
corporations always permitted. The variety investments 
now open the public, many them seemingly and 
safe, and which many and prudent men invest their 
own money, render unwise attempt define the securities 
which such investments can made.’’ 

Under the somewhat liberal Massachusetts rule has been held 
that investment trust funds preferred shares the Massachu- 
setts Electric Companies, trust owning controlling stock interests 
various public utilities, was not unwarranted matier law, 
even though the electric companies’ trust was partnership. 

Referring the Massachusetts rule, the court said: 
more liberal investing trustees than the law some states and 
has frequently been reaffirmed and never doubted 
this Kimball Whitney, Mass., 123 Rep. 665. 

The investment trust funds corporate securities Pennsylva- 
nia covered provision the state Constitution, Art. §22, 
which reads follows: ‘‘No act the general assembly shall 
authorize the investment trust funds executors, administrators, 
guardians, other trustees, bonds stocks any private corpora- 
tion, and such acts now existing are avoided, saving investments 
heretofor 

Under this provision, was held that the act trustee for the 
estate minors purchasing for the estate stock corporation, 
organized under the laws another state, accepting payment 
debt, was illegal and did not bind the estate stockholder. Bag- 
nell Ives, 184 Fed. Rep. 466. 


(To continued 
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CERTIFICATION CHECK TELEGRAM 


Flathead County State Bank First National Bank Caledonia, 
United States Circuit Court Appeals, 282 Fed. Rep. 398. 


check for $10,000 was delivered the plaintiff bank 
settlement defaleation committed the son the drawer 
the check. The plaintiff bank received the check tentatively until 
could wire the defendant bank, which the check was drawn. 
wired the defendant follows: ‘‘We hold check 
Myhre your bank for ten thousand dollars; good?’’ and 
received the following answer: ‘‘A. Myhre check for ten 
thousand dollars good.’’ presentment, the drawee refused 
pay the check. was held that the defendant’s telegram, not 
being promise pay the check, did not constitute certification 
and that the plaintiff bank could not recover the check. 


Action the Flathead County State Bank against the First 
National Bank Caledonia. Judgment directed verdict for 
defendant, and plaintiff brings error. Affirmed. 

Brown, Winona, Minn. (H. Lamberton, Abbott, 
and Somsen, all Winona, Minn., the brief), for plaintiff 
error. 

George Bunge, Crosse, Wis. (Andrew Lees, Crosse, 
Wis., the brief), for defendant error. 

Before HOOK, Judge, and COTTERAL and JOHNSON, 
District Judges. 


COTTERAL, District Judge. The Flathead County State Bank, 
Polson, Mont., brought this action law recover the First Na- 
tional Bank Caledonia, Minn., the amount check for $10,000, 
drawn Myhre upon the latter bank. The grounds re- 
covery, stated the petition, were that for valuable and sufficient 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 197. 
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consideration Myhre agreed pay the plaintiff that sum, and 
cash tendered the cheek, upon agreement that the plaintiff should 
hold tentatively until should telegraph the defendant ascertain 
whether the defendant would accept and it, and this was done 
and the acceptance and were effected telegraphic com- 
but that thereafter the check was presented the defend- 
ant and protested, and payment was refused. The telegrams were ex- 
hibited with the petition, and were follows: 


Mont., May 16, 
National Bank, Caledonia, Minn. 
hold check Myhre your bank for ten thousand 
dollars. good. Flathead County State Bank, 
Burke, 
Minn., May 16th, 191s. 
County State Bank, Polson, Mont. 
Myhre check for ten thousand dollars good. 
National Bank, Caledonia, 


The defendant answered, admitting the telegrams, and the presenta- 
tion and protest the check, and making general denial. denied 
knowledge the check, except through the telegrams, 
that Myhre had funds deposit the bank, and that could not 
legally the check, the parties knew; that Myhre had good 
financial standing, and was worth property more than the check, 
and defendant merely intended form plaintiff was good for the 
amount, but never accepted certified the check; that the check was 
given partial repayment the his son 
bank, the representation that criminal charge against him would 
withdrawn and plaintiff would use its influence that end; that the 
authorities disapproved, and the son was that Myhre was 
return Caledonia and make deposit for the payment the 
but failed that, and notified the defendant not pay it, was 
that the check was obtained without consideration, and 
fraud and duress; and that defendant had knowledge the consid- 
eration for until after its date. 

The plaintiff replied, alleging that defendant had knowledge the 
making and delivery the check and the consideration therefor and 
the that plaintiff had knowledge the deposit 
funds Myhre the defendant bank, nor his standing prop- 
erty; that the agreement was, the demands the bank against the son 
were that the authorities were notified and the son was sen- 
tenced and that the plaintiff had knowledge whether payment 
the check was stopped. 

the trial the case jury was and witnesses testified 
behalf the plaintiff. The defendant offered testimony, but moved 
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the court verdict its The motion was sustained, 
and judgment was rendered for the defendant. 

The plaintiff’s witnesses were the cashier, president, and two other 
directors the bank, and state official. will suffice give the 
stance the cashier’s testimony. testified the making and 
livery Myhre’s check, also the defaleation his son, Martin Myhre, 
the sum $19,600, the plaintiff bank. Myhre and two attorneys. 
met with the directors the bank Polson. One the attorneys 
represented that Myhre had considerable wealth, the family was well 
and honorable, and did not want the stockholders stand all the 
loss, and desired settle the son’s civil liability the bank. Offers: 
were made, and eventually, $10,000 being agreed upon, check there- 
for was tendered. Myhre said had made arrangements with the de- 
fendant take care and pay it, and the fact could ascertained 
telegram. The check was accepted, with the understanding the de- 
fendant would wired, and would it, say was good. 
The settlement was not influence the criminal proceedings against 
the son, but one the attorneys there stated was the purpose show 
the court restitution had been made and report the settlement 
the state banking department and the Attorney General. Myhre’s 
attorney, his presence, said was wealthy farmer, had extensive 
land holdings Houston county, Minn., that his son Martin had re- 
ceived none his inheritance, that some the other sons had, and 
Martin would inherit one-third his property. 

The cashier, direction the president, sent the telgram the 
defendant and received the answer, copies which are attached the 
petition. The plaintiff accepted the check settlement the son’s 
liability, and was sent out for collection regular course. The presi- 
dent the bank went with Myhre and counsel the banking depart- 
ment and Attorney General inform them the restitution. The 
son received sentence four years. The check went protest, and 
was not paid. The testimony the other witnesses merely 
lative, and statement essential. 

The plaintiff necessarily relies the supposed acceptance the 
check Certain statutes Minnesota are called our at- 
tention bearing upon the controversy, inasmuch the place pay- 
ment the check was that state. The only application them 
that they sanction the check separate instru- 
ment, and, course, telegram. Our opinion must doubtless 
upon general authority with respect the and effect the 
telegrams passed between these parties, under the cireumstances the 
case. 

was clearly the intention the Montana bank and Myhre 
that the latter was making payment $10,000 that bank, 
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settle part the liability his son. But the controversy between 
the Montana and Minnesota banks. While true that Myhre 
represented that had made arrangements with the latter take 
the check and pay it, there was testimony show that 
had done that had any funds deposit available the 
Minnesota bank, for the purpose meeting the check. There 
dearth connect that bank with the transaction. 
For this reason necessary for hold that the question its 
liability must depend practically the language the telegrams; 
and, state more accurately, whether the Minnesota bank 
thereby agreed bind itself make payment this check. 

The case North Atchison Bank Garretson, Fed. 168, 
145, decided this court, points out the test liability such 
eases. There the inquiring telegram was, ‘‘Will you pay James Tate’s 
you, $22,000.00? Answer.’’ And the answer was, 
Tate good. Send your was said the question was 
the defendant bank agreed pay Tate’s check, 
and that our judgment just what the bank bound it- 
self do.’’ the opinion was also said that, the answer had 
been limited the words ‘‘Tate ‘‘there would grounds for 
holding that the bank thereby intended affirmative answer the 
question put it; but all doubt put rest the 
remaining words the answer, wit, ‘Send your paper.’’’ And 
the bank was held liable upon the check. 

the present case, the inquiry was whether certain check was 
good, and the answer was was good. There was omission any lan- 
guage expressive purpose honor the check. are unable 
construe the answer that effect, without other aiding circumstances. 
Standing alone, technically affirmation that the check Myhre 
was worth its face ihe time. The meaning ordinarily would that 
the deposit account the maker was then sufficient meet the check. 
But this different from undertaking pay it, would have been 
the significance the act formally accepting certifying it. 

Another ease which valuable its application First National 
Bank Dunn First National Bank Massillon (D.C.) 210 Fed. 
542, where the inquiry was whether check would paid, and the 
answer was, ‘‘Forward your checks. They will undoubtedly taken 
the company when presented.’’ This was held fix liabil- 
ity; but was noted that the inquiry was not whether the party was 
solvent. 

the First National Bank Commercial Savings Bank, 
Kan. Pac. 746, 1148, 118 Am. St. Rep. 340, 
Ann. Cas. 281, liability was found, for want ‘‘absolute prom- 
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ise The telegrams were very similar those here involved, 
and the decision point. 

The are distinguished which involve checks bills 
which indorsed. Our investigation leads conclude 
that party not entitled recover where, here, the alleged 
acceptance was separate instrument, and there was not clear 
obligation make payment. Corpus Juris, 305. 

are the opinion that there was substantial evidence 
binding agreement the part the defendant bank pay the check 
suit, and for that reason the trial court properly directed the 
verdict its favor. 

The judgment accordingly affirmed. 

HOOK, Cireuit Judge, participated.in the hearing this case, and 
the affirmance the judgment, but died before the opin- 
was prepared. 


NOTICE DISHONOR ACCOMMODATION 
INDORSER 


Nolan Brown, Supreme Court Louisiana, So. Rep. 113 


accommodation indorser entitled notice dishonor 
and discharged from liability notice not given him. This 
holds even the case renewal note, reindorsed the accom- 
modation indorser the original note. 


Action Frank Nolan against Owen Brown and another. 
judgment for plaintiff was affirmed the Court Appeal, and 
the defendant Louis White applies for writ review. Judg- 
ments annulled and set aside the appealing defendant, and plain- 
demands rejected. 

Stafford and Daniel Wendling, both New Orleans, for 
applicant. 

Zach Spearing, New Orleans, for appellee. 

Division composed Justices DAWKINS, ST. PAUL, and 
THOMPSON. 


DAWKINS, Plaintiff sued Brown maker and White 
indorser, respectively nine notes, payable plaintiff’s order 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 703. 
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monthly intervals. White excepted that the petition disclosed 
action him; but plaintiff was allowed amend 
alleging that had been the holder former series notes 
representing the same indebtedness, upon which was about sue 
when the present notes were given Brown and indorsed White 
the earnest solicitation both, and the indebtedness extended 
over longer period time, for which reason White was not 
accommodation indorser entitled notice. Thereupon the exception 
which had been leveled the failure allege notice dishonor 
White was overruled; and defendant White answered, pleading the 
want notice and that had been thereby discharged. 

The district court, after trial, gave judgment for plaintiff against 
both defendants, and White appealed the Court Appeal for the 
parish Orleans. That court affirmed the judgment the district 
and the now before and writ review. 

The opinion follows: 

The facts are not disputed, and the sole question is: Was White 
the failure give him notice dishonor? 

Brown had given plaintiff certain notes with White accommoda- 
tion indorser, which were about prescribe, and, upon plaintiff 
threatening sue both parties, they executed and delivered him 
notes, lieu those which then held, the new series 
being past due when delivered and must have been paid, for they are 
not sued upon this 

Both the district court and Court Appeal conceded that 
ordinarily accommodation indorser discharged the failure 
notify him dishonor, but base their conclusions upon the idea 
that the indorser this instance falls within the class contemplated 
section 115 the Act No. 1904 (Uniform Negotiable Instru- 
ments Law), the pertinent portion which reads follows: 


indorser either the follow cases: 
* * * * * * * ‘ia 
Where the instrument was made accepted for his accom- 


not disputed that White received financial benefit whatever 
from either the first second series notes, but contended that 
was accommodated within the meaning the section just quoted 
the plaintiff’s the new notes, with extension 
time Brown and the foregoing the right immediately sue 
White. There nothing show that White was timely notified 
the dishonor the first series notes, other than that just before 
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the prescription, had appeared with the maker and 
executed the renewal notes, signing indorser the first instance. 

cannot agree with the argument defendant’s counsel that 
parol evidence cannot received prove that the note upon which 
White appeared indorser was really given for his benefit. this 
were true, then the third paragraph section 115 the statute, 
quoted, would rendered nugatory, for could never 
shown that bill note was ‘‘made accepted for his (the in- 
dorser’s) accommodation,’’ unless there was some contemporaneous 
writing that effect. The authorities cited and relied upon were 
without regard this provision the law, which had not been 
enacted the time they were 

However, think that the provision referred means some 
pecuniary benefit accommodation, and not merely the foregoing 
lawsuit. The well-recognized and underlying principle upon which 
this clause the law founded that one needs notice the 
failure pay his own debt. Whenever negotiable bill note 
given for which one reality primarily bound, though the 
manner which his name placed thereon may appear 
bound some other capacity, the true facts may always shown 
between the original parties; and, the obligation for his 
accommodation, the sense that may not look some one else 
for reimbursement pay whole part, then not entitled 
notice. The reason, course, for requiring notice those not 
primarily bound, that they may protect themselves against 
those who really owe the debt. Daniels Neg. Inst. (6th Ed.) vol. 

the instant case not, above stated, pretended that White 
received any benefit from the new notes other than the withholding 
suit, and assumed, the face the contract, the same 
character liability before. would have all times, had 
paid the notes, had the right sue Brown for every penny paid. 
The three notes which were past due when indorsed and delivered 
must have been paid, and there nothing the show that 
they were paid any one other than Brown, the maker. the 
first one which thereafter matured (all having been executed and 
delivered October 14, 1919) October 15, 1919, the first notice which 


appears have been given White dishonor was December 22d 


the same year, which could hardly said have been timely. 
Thousands transactions are taking place daily which men 
indorse bills and notes for others for accommodation, which are per- 
mitted renewed from time time; and, the contention the 
and the holding the lower courts were correct, all that 
would neeessary bind the indorsers indefinitely, long 
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the payee might wish defer action, would procure one renewal 
and the reindorsement the indorsers. Thereafter notice dis- 
honor would necessary. not think this the meaning 
the law. 

For the reasons assigned, the judgments the lower courts are 
annulled and set aside defendant Louis White, and the 
demands against him are rejected plaintiff’s cost. 


LIABILITY BANK PAYING ALTERED 
CHECKS 


England National Bank United States, Circuit Court Appeals. 
282 Fed. Rep. 121 


Two checks, drawn the United States, aggregating $6,205.49, 
payable corporations which had furnished supplies the United 
States Army, were handed first lieutenant delivered 
the payees. The checks were drawn the defendant bank. The 
lieutenant using erasing fluid, altered the names the payees, 
the checks through other banks and appropriated the 
proceeds. The checks were drawn January 1918. 
January 28, the checks were returned the United 
States the bank with the usual statement. There was evidence 
that the United States learned the fraud. February, 
1918. notice was given the bank, however, until September, 
1918. The trial judge charged the jury that, they found the 
had been fraudulently altered, the United States was 
entitled recover from the drawee bank. verdict for the 
United States was accordingly rendered. appeal, this was 
reversed and new trial was ordered. The United States was 
under duty examine the paid checks within reasonable time 
after they were returned and report any irregularities promptly 
the bank. And the question whether this obligation had been 
complied with should have been submitted the jury. 


Error the District Court the United States for the Eastern 
Arkansas; Jacob Trieber, Judge. 

Action the United States against the England National Bank. 
Judgment for plaintiff, and defendant brings error. Reversed and 
remanded, with directions grant new trial. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 376. 
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Trieber, Little Rock, Ark. (John Moore, Armi- 
stead, Ashley Cockrill, Matt Henderson, and John Newman, 
all Little Rock, Ark., the brief), for plaintiff error. 

June Wooten, Atty., Little Rock, Ark. (W. Utley, 
Asst. Atty., Benton, Ark., the brief), for the United States. 

Before SANBORN and LEWIS, Cireuit Judges, and VAN VAL- 
KENBURGH, District Judge. 


SANBORN, Judge. The record this case portrays the 
proceedings the trial action the United States against the 
England National Bank recover $6,205.49 and interest, the 
ground that the bank paid and charged the plaintiff’s account the 
latter’s checks, numbered and 25, each which the name the 
payee had been changed after the checks had been lawfully signed 
behalf the plaintiff Col. Ryther, ‘‘Mess Fund, 348th Inf., 
Ryther, Col. 348th Inf. Com’d’g.’’ The most important ques- 
tions the case relate the charge the court the close the 
trial. determine them necessary consider the state the 
evidence that time. There was substantial and preponderant evi- 
dence the case these facts: 

The two checks, and 25, were dated, signed Col Ryther, and 
delivered Robert Hall, the first lieutenant the 348th Infantry 
January 1918, deliver the payees named therein satis- 
faction their claims for supplies which the plaintiff had purchased 
from them. Check was for $3,557.15, and was payable the or- 
der Com. Co.’’ Check was for $2,648.34, and 
was payable the order Swift Co. The numbers, dates, 
amounts, and the names the payees these checks appeared the 
stubs thereof, which have been check book the possession 
the plaintiff ever since the checks were drawn. Lieut. Hall had charge 
the Mess Fund and two other mess funds, purchased the sup- 
plies, kept the account, drew the checks, but had authority 
sign the checks the Mess Fund the 348th Inf. deposit the 
bank. had, however, signatory powers over two other funds de- 
posited therein; that the ‘‘Mess Officer, 348th Inf.,’’ and that 
the ‘‘Headquarters Mess, 348th Inf.’’ With erasing fluid removed 
the name the payee each the two checks, wrote the place 
Inf.,’’ then indorsed that name the back the check; wrote 
the place Swift Co. check ‘‘Mess Officer, 348th Inf.,’’ then 
indorsed that name the back that check, obtained the money 
the checks depositing them accounts other banks than the 
plaintiff’s, could draw out, the money the 
checks, and absconded. had written the two checks originally, 


THE BANKING LAW JOURNAL 


and Col. Ryther had simply signed them, that the handwriting 
the substituted names the payees was the same that the writ- 
ten amounts therein, and they passed through the banks and were paid 
the plaintiff without exciting any suspicion that there had been any 
change them after they were signed Col. Ryther. Nor was there 
any evidence introduced the that there was anything about 
either the checks excite the suspicion give notice ex- 
perienced cashier teller that the name the payee therein had been 
changed. Check was paid the defendant January 27, 1918, 
and check was paid January 28, 1918. This action was 
commenced September 27, 1918. 

One the defenses pleaded the bank its answer was that after 
paid these checks caused statement the account the 
Fund 348th Inf.’’ made, which showed all the items 
debits and entering into that account, including the amounts 
checks and 25, and caused that statement and all the paid checks 
referred that account, including checks and 25, delivered 
Col. Ryther the agent and representative the plaintiff, 
requested that examine them and report any error therein, and 
notified him that error was reported within days after their 
delivery the account would considered correct; that neither Col. 
Ryther nor the plaintiff notified the defendant any alteration, fraud, 
defect connection with either the two checks, and was 
thereby prevented from protecting itself against loss, account 
its payment thereof, until was too late for so. the close 
the evidence the defendant requested the court charge the 
jury that, they found that statement the account the 
Fund 348th Inf.’’ was rendered the defendant the 
depositor any one representing it, accompanied the canceled 
referring thereto, including checks and 25, about February 
1918, that objection was made the statement, the balance 
shown the paid checks thereon the depositor, and that 
notice was given the bank that any error had been made the 
account, that the two checks, either them, had been altered 
changed, then they should return verdict for the defendant, and 
that upon the question whether not such statement was rendered 
the testimony regarding the usage and custom the bank mak- 
ing and delivering such statements its depositors was competent, 
and the jury might take into consideration the testimony the 
officers the bank regard thereto. The court refused 
quest, and charged the jury that, they found that the time 
Col. Ryther signed the checks they were filled out, one payable 
Com. Co.’’ and the other payable Swift Co., and 
that, after had signed and delivered them Lieut. Hall, the 
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latter altered them erasing removing the names the payees 
and substituting other names, the plaintiff was entitled the ver- 
dict, thereby withdrawing from the jury all other questions fact. 
this charge, and the court’s refusal give the charge re- 
‘quested, the bank excepted, and assigns these rulings error. 

The refusal the instruction requested the defendant pre- 
two questions: First, was there any substantial, competent 
evidence that the bank sent delivered the statement account and 
checks the plaintiff? and, second, did so, would that 
fact, and the other facts which there was substantial evidence, 
they had been found the jury, have constituted defense this 
action, and have entitled the defendant verdict its favor? 

The assistant cashier the bank the time these transactions 
testified that was the custom the bank, depositor asked for 
statement his account, make one showing the account the 
time requested it, and the balance, this account 
with the paid checks referring the items therein, and, the de- 
positor requested it, mail this statement and the checks him; 
that the bank had two clerks charge making these statements 
1918, that was unable say which one these clerks made 
the statement this case, and that one remembered; that the bank 
never sent out canceled checks, except connection with statement 
account; and that the the bank showed that statement 
the account ‘‘Mess Fund 348th was made the 
close business January 28, 1918, and another the close 
business March 1918. also testified that about the 5th 
6th February, 1918, was informed that there was something 
wrong with the account, and that stopped payment for 
few days the request the plaintiff, and then resumed payment, 
but that never received any notice that checks and 25, any 
other check the ‘‘Mess Fund 348th Inf.’’ which the bank had 
paid, had been changed, any fraud deceit any them, 
any mistake error the account, until few days before this 
suit was commenced September, 1918. 

The president the bank testified that never received any 
notice that checks 25, any other checks, the ‘‘Mess Fund 
348th Inf.’’ which the bank had paid, had been changed, were 
fraudulent any way defective, until few days before this 
action was brought September, 1918. further testified that 
was the custom the bank make notation its record when 
statement account was made for depositor, order desig- 
nate that had been sent, that that was the only method the bank 
pursued, and that its record showed that statement the account 
‘‘Mess Fund 348th was sent out about February 1918, 
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and another March 1918. There was evidence that any other 
officer agent the bank received any such notice. 

There was uncontradicted testimony that checks and were 
the possession the plaintiff the trial Lieut. Hall about the 
day May, 1918, that they were delivered the plaintiff before 
March 1918, that Capt. Zeb Ward, who Lieut. Hall 
charge the three mess funds, showed checks and about the 
February, 1918, Mr. House, who was the attorney 
for Capt. Ward and others action which they brought against 
Lieut. Hall February 1918, recover moneys Hall had wrong- 
fully obtained the use one these checks. There was evi- 
dence that the plaintiff, Capt. Ward, any the officers 
agents the plaintiff, obtained the two paid checks any other way 
than receiving them with the bank’s statement account 
the close business January 28, 1918. 

None the testimony which has been recited was challenged 
the ground that the books the bank were the best evidence 
that which the records showed, and the which 
recited was not only substantial, but convincing, that before 
February 1918, when Capt. Zeb Ward and others commenced their 
action againt Lieut. Hall, the plaintiff had received the bank’s state- 
ment account the close business January 28, 1918, and 
the paid checks, including checks and 25, pertinent that account. 
The result that that part the requested instruction, the effect 
that the testimony the usage and custom the bank making 
and delivering statements its depositors was competent for the pur- 
pose proving the fact that its statement account the ‘‘Mess 
Fund 384th Inf.’’ the checks, was rendered about 
February 1918, and that considering that question the jury 
would take into consideration the testimony the officers the bank, 
was pertinent and correct, and should have been given. turn 
the second question. 

None the officers employees the bank had any suspicion 
the changes the checks received any notice thereof until some 
time September, 1918. Each the two checks passed through one 
bank before came the defendant and was paid. Neither them 
excited any suspicion gave any noticé the change the name 
the payee therein. There was, has been shown, substantial and 
evidence that after the checks were paid the 27th and 
28th days January, 1918, and before February 1918, the defend- 
ant made and delivered the plaintiff its statement the 
Fund 348th Inf.’’ and checks and 25, which showed that 
had paid these checks and that had charged the amount them 
that account. was the duty the plaintiff examine and 
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verify the account, and discovered that the bank had paid and 
charged the account with these checks when was not warranted 
doing, because they had been wrongfully changed, was its duty 
immediately notify the bank that fact that could protect 
itself recovering the amount had paid Hall, some other 
way. The plaintiff had the means hand determine whether 
not the checks had been changed, and the bank had such means. 
The plaintiff had the stubs checks and 25, which were numbered 
and 25, and which disclosed the amount each check, that check 
had been drawn payable Scott-Mayer Commission Company and 
that check had been drawn payable Swift Co. comparison 
the checks with the stubs once disclosed the fraud. witness 
testified that the plaintiff any its officers agents compared 
these checks with the stubs and discovered the change them, but 
the fact that Capt. Ward, who Lieut. Hall charge the 
Fund 348th and the other mess funds, showed these 
checks the early days February his attorney, who brought 
action February 1918, against Hall recover money had 
obtained the use one them, leaves doubt that the plain- 
tiff knew the early days February, 1918, that the checks had 
been wrongfully changed Lieut. Hall and that the bank had paid 
them. Nevertheless, gave notice the bank this.change 
the checks nor did the bank learn until September, 1918. 

Meanwhile the plaintiff and its officers, not without its knowledge, 
pursued Lieut. Hall, his property, and his and took them- 
selves from him and them property the value least $3,561.24, 
automobile and diamond ring, and the bank the trial claimed 
and offered prove, but the court refused permission, that they 
obtained other property the value $5,000. part this prop- 
erty appears have been taken account the alleged loss 
Fund 348th Inf.’’ and part account losses the other 
two mess funds, but was all taken with the knowledge and active 
Capt. Ward, who succeeded Lieut. Hall the charge 
the three funds. 

The result that there was substantial and preponderant evidence 
the trial this case that the names the payees the two checks 
were changed Lieut. Hall, whose posssession its agent and 
officer the plaintiff intrusted them deliver their payees; that the 
checks bore notice the change the payee experienced 
teller exercising reasonable care when the bank paid them; 
that the bank made statement the account the ‘‘Mess Fund 
348th Inf.’’ the close business January 28, 1918, and 
and the paid checks relating it, checks and 
25, delivered the plaintiff before February 1918; that 
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the plaintiff discovered that the payee’s names the checks had been 
Lieut. Hall and that had with their proceeds 
early February 1918; that gave the bank notice that 
either the checks had been changed, that there had been any 
other defect fraud connection with them, that the bank had 
erred paying charging them, until some time September, 1918, 
more than six months after the plaintiff had discovered the change 
the checks; and that meanwhile and its officers had seized and 
taken all the property Lieut. Hall, amounting $3,500, that 
was then too late for the bank protect itself. And, this state 
the case the close the trial, the conelusion that the court 
below restricted too much the jury’s field inquiry. should have 
submitted them the questions whether not they found the re- 
spective facts, which have stated that there was substantial pre- 
ponderant evidence prove, and should have instructed them that, 
they found the existence such facts, they would return verdict 
for the defendant. 

the duty bank, upon the request depositor thereof, 
furnish him with statement the account, and accompany 
that statement with the checks had paid vouchers for such 
payments. the duty depositor, who receives such state- 
ment and such paid checks, within reasonable time examine them, 
ascertain whether not the account and whether not 
the paid checks are just and legal vouchers for the amounts charged 
the account them, and, immediately upon the discovery any 
error the account, any fraudulent altered defective paid 
check voucher, notify the bank thereof, order that may 
once proceed protect itself before others exhaust the property 
the wrongdoer who caused the loss; and the negligence failure 
the depositor make the examination within reasonable time, 
speedily notify the bank after his altered, defective, 
the account and the legality and justice the vouchers, 
upon which the bank has the right rely, and which the depositor 
may not consequently deny. Leather Manufacturers’ Bank Morgan, 
117 96, 106, 107, 108, 109, 110, 112, 113, 115, Sup. Ct. 657, 
Ed. 811; United States Bank Bank Georgia, Wheat. 
333, 343, Ed. 334; Robb Vos, 155 13, 39, 40, Sup. Ct. 
Ed. 52; First Nat. Bank Farrell (C. A.) 272 Fed. 371, 
Ark. 266, 277, 189 679. These rules law were discussed, 
considered, and established the courts the United States the 
ease first cited 1886, and they have since been repeatedly affirmed 
and followed long line decisions too numerous ‘to cite. 
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the suggestion presents itself that the laches negligence 
the officers agents the United States this matter are not im- 
putable it, the answer that, while this rule may prevail eases 
which the nation protecting its right sovereign, 
Chief Justice Waite said Cooke United States, 
389, 398 (23 Ed. 237), ‘‘a government may suffer loss through 
the negligence its officers. comes down from its position 
sovereignty, and enters the domain commerce, submits itself 
the same laws that govern individuals there. Thus, becomes the 
holder bill exchange, must use the same diligence charge 
the drawers and indorsers that required individuals, and, 
fails this, its claim upon the parties lost. United States Bar- 
ker, Wheat. 559. Generally, respect all the commercial busi- 
ness the government, any officer specially charged with the per- 
formance any duty, and authorized represent the government 
that behalf, neglects that duty, and loss ensues, the government 
must bear the consequences his neglect.’’ See, also, United States 
Bank the Metropolis, (15 Pet.) 377, 392, 393, Ed. 
774. 

The bank has specified other errors, but they relate questions 
not likely arise the second trial pursuant the views expressed 
this opinion, and their therefore omitted. Let the 
judgment below reversed, and let thig case remanded the court 
below, with directions grant new trial. 


PAR COLLECTION GEORGIA 


American Bank Trust Company Federal Reserve Bank 
United States Circuit Court Appeals, Fifth Circuit, 
November 1922 


This decision the decision the United States District 
Court, published the April, 1922, issue the Banking Law 
Journal page 251. holds that Federal Reserve Bank 
within its rights presenting checks for collection over the counter 
non-member drawee bank, which refuses remit par. 
further holds that Federal Reserve Bank has right 
the name non-member bank the par collection without 
the bank’s consent, but may the list the names towns 
cities which the Federal Reserve Bank will undertake 
make collections par. 


— 
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Alex. Smith, (Alexander Smith, Orville Park, Smith, 
Hammond Smith, and Theodore Smith the brief), for 
appellants. 

Hollins Randolph, Parker, John Davis and 
Angell for appellees. 

Before WALKER and BRYAN, Judges, and SHEPPARD, 
District Judge. 


WALKER, Cireuit Judge. Except feature the bill men- 
tioned below, nothing has require revision departure 
from the conclusions stated the opinion delivered this court 
this case when was here former appeal. American Bank 
Trust Co. Federal Reserve Bank Atlanta, 269 Fed. 
was held the Supreme Court show the existence right 
relief under the general prayer for relief was the part the bill 
allegations the effect that, pursuance the alleged 
policy the Federal Reserve Board bring about the collectibility 
banks bank checks par, the appellee Reserve Bank 
officers intended until they reach large amount, 
checks upon banks the class which the appellant banks belong, 
and then cause them presented for payment cash 
over the counter, other devices detailed require payment 
such wise drive the drawees out business force 
them, able, submit the scheme making bank checks 
collectible par. American Bank Trust Co. Federal Reserve 
Bank, 256 350. The conduct which the Supreme Court decided 
wrongful and subject enjoined was the alleged threatened 
accumulation checks for the purpose using them the manner 
alleged. was not decided intimated that the appellee bank would 
guilty any actionable wrong merely presenting causing 
presented bank checks held the drawees for payment 
eash over the counter. The alleged accumulation checks for the 
purpose charged was essential feature the alleged conduct which 
was decided wrongful. are not opinion that bank 
receipt for collection checks other banks guilty abuse 
its right such holder when, due course, with reasonable 
promptness, without designed delay accumulation, and proper 
manner, presents, causes presented, those checks the 
drawees for payment cash. doing the bank would 
exercising its right the holder checks received for 
collection, and would not guilty abuse that right for 
unlawful purpose. the holder the checks guilty wrong 
the fact that the payee inconvenienced having pay cash 
would not give the latter valid ground complaint. 
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resulting one party from another’s exercise right lawful 
way does not give the former right action. The most that the 
evidence relied the appellants tended prove was that 
and prior the time filing fhe bill the appellee bank intended 
proposed deal the just stated manner with checks received 
for collection, when the drawees did not consent remit par, 
and that was after this suit was brought that appellee bank 
manifested its willingness allow payment such checks 
made either cash acceptable exchange. The trial judge 
specifically found that ‘‘the charge that the Federal Reserve Bank 
Atlanta would checks upon country non-member banks 
until they reach large amount, and then cause them presented 
for payment the counter, compel the plaintiffs main- 
tain much cash their vaults drive them out business, 
agreement remit par, not sustained the 
further found ‘‘the evidence insufficient sustain 
any charge the bill that the Federal Reserve Bank was acting 
illegally exercising any right had oppress injure the 
banks.’’ The record before does not warrant the setting 
aside either those findings. not think that the evidence 
adduced justified the granting any the prayed for relief which 
was denied the decree appealed from. that decree the 
appellee bank was ‘‘enjoined and restrained from publishing, upon 
any par list issued the said defendant, The Federal Reserve Bank 
Atlanta, the name any non-member bank being 
this ease unless such non-member bank consents has consented 
remit 

Our attention has been opinion rendered, after this 
was argued and submitted, upon the granting preliminary 
injunction the Farmers and Merchants Bank Catletts- 
burg, Kentucky, the Federal Reserve Bank Cleveland, Ohio, and 
Mary McCall, pending the District Court the United States 
for the Eastern District Kentucky. That opinion shows that the 
granting preliminary injunction that case was influenced the 
showing made that the defendant bank, its agents, 
adopted what well might deemed unwarranted methods 
collecting checks the plaintiff bank. That plainly 
differentiated from the instant one the above quoted explicit find- 
ing the latter the effect that the evidence did not sustain any 
charge the bill improper conduct the appellee bank its 
agents. not think that that opinion shows that our above 
conclusions the instant case are incorrect. 

the absence any showing that the appellee bank consented 
approved the use any unlawful means enforcing 
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promoting the adoption carrying out the policy plan 
making bank checks collectible par, the fact that the appellee 
bank was accord with other Federal Reserve Banks adopting 
that policy and attempting bring about the general acceptance and 
adoption cannot properly given the effect making the 
appellee bank responsible for unlawful acts done, the effort 
that policy, the instance other Federal Reserve 
Banks. express implied agreement between 
reserve banks promote the adoption the policy mentioned does 
not import common consent the use any party such agree- 
ment unlawful means effectuate the common lawful purpose. 
Assent one party concert action with others accomplish 
lawful purpose does not involve amount the former consenting 
approving the unlawful conduct any one. There was 
evidence tending prove that the appellee bank authorized, con- 
sented ratified the use behalf other Reserve Banks 
illegally coercive methods bring about the general adoption 
the above mentioned policy. follows that the evidence offered 
prove the use behalf other Reserve Banks unlawful 
means accomplish the alleged common purpose 
excluded. 

The court disallowed proposed amendment the bill having 
the effect adding parties plaintiffs thereto banks located 
Federal Reserve Districts other than the Sixth. That ruling was not 
erroneous. The complaints made-by the bill are based upon what 
alleged the appellees did propose transactions between 
the appellee Federal Reserve Bank the Sixth Federal Reserve 
and the appellant banks, which are located that 
The banks sought added parties plaintiff are 
far strangers the transactions mentioned keep the alleged 
conduct complained from giving those banks right action 
based that conduct, with the result that those banks 
entitled joined parties plaintiff this suit. 

The same interrogatories were propounded the appellants 
several the appellees. separate answer was made each 
those interrogatories, each person interrogated making such answer 
his own. The court overruled objections such answers the ground 
that answers made interrogatories were violative the provision 
Equity Rule that ‘‘each interrogatory shall answered 
What the quoted provision forbids the making 
answer response more than one interrogatory. does not 
forbid several persons whom interrogatory propounded joining 
the making one separate answer thereto. The provision does 
require the duplication multiplication answers 
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interrogatory when the parties interrogated desire make the same 
answer thereto. The answers made interrogatories were not subject 
objection the ground mentioned. 
The that the record does not show any reversible error.. 
The decree affirmed. 


BANK’S LIABILITY FOR FAILURE INSURE 
SELL COTTON PLEDGED WITH 
SECURITY 


Peoples Bank Waldo Mendenhall, Supreme Court Arkansas. 
243 Rep. 805 


Where bank agrees insure pledged with 
security for loan, liable, the event its failure insure 
and the destruction the fire, for the insurable value 
the cotton the time its destruction. the bank agrees 
with the pledgor sell the cotton upon his direction, will 
liable for loss sustained decline price, after failing 
sell when directed. But, the absence such agreement, the 
duty sell cannot imposed the pledgor’s giving instructions 
sell subsequent the time making the pledge. 


Appeal from Cireuit Court, Nevada County; Geo. Haynie, 
Judge. 

Action the People’s Bank Waldo against Mendenhall. 
Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. 

Tompkins, McRae Tompkins, Prescott, for appellant. 


SMITH, This appeal from judgment favor the 
defendant, suit the People’s Bank Waldo against 
Mendenhall, promissory note for $1,030.42. 

August 29, 1918, when defendant first borrowed the money 
represented the note sued on, deposited nine bales cotton 
pledge with the bank collateral his note, and, way defense 
the suit the note, alleged that the bank had agreed keep 
the cotton insured, and had failed so, and that the cotton had 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 906. 
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been destroyed fire. The value the cotton, the time the 
fire, was alleged $605.54, and for that amount was 
prayed. 

insisted that there was testimony upon which submit 
this issue the jury. But think there was. The defendant 
testified that, when applied for loan, the cashier the bank told 
him the loan would made upon the condition that the bank 
authorized insure the cotton and keep insured until the cotton 
was sold and defendant charged with the cost the insurance. 
The defendant agreed this arrangement and the loan was made 
these terms. Three separate policies insurance were taken out 
the bank, the last which expired September 20, 1920. The 
premiums all these policies were charged defendant and were 
paid him when paid the interest the notes. The last renewal 
the note was June 23, 1920, and this the note sued on. This 
was note payable demand, and defendant says was made 
payable because then gave orders that the cotton sold without 
further delay. 

this phase the case, the court, defendant’s request and 
over plaintiff’s objection, gave instruction numbered reading 
follows: 


are instructed that you find from the evidence that the 
defendant deposited with the plaintiff the warehouse compress 
receipts for cotton pawn pledge for the the 
defendant’s debt the plaintiff, and that was the contract between 
the plaintiff’s agent and the defendant that the should keep 
said cotton insured, and failed so, and the cotton was 
destroyed fire without insurance, then the plaintiff would liable 
the defendant for the insurable value the cotton the time its 
destruction fire.’’ 


This instruction correct declaration the law, and think 
not abstract. 

The court gave, defendant’s request and over objec- 
tion, instruction numbered reading follows: 


are further instructed that, you find from the evidence 
that the defendant turned over the plaintiff the receipts for his cot- 
ton, which had been pledged the plaintiff security for his debt, 
with instructions the plaintiff sell said cotton and apply the 
proceeds defendant’s debt plaintiff, and you further find 
that the plaintiff negligently failed sell said requested 
the defendant, for unreasonable length time, permit 
defendant so, and the same was destroyed fire before sale, 
then you are instructed that the plaintiff would liable the 
defendant for the value the cotton the time the plaintiff was 
instructed sell the same, and you will 
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Numerous objections were offered this instruction. The first was 
that the answer alleged breach contract the part the bank 
sell the cotton, and this objection well taken. insisted, 
however, that testimony this phase the case was offered without 
objections until after the case had been closed and the court was 
engaged settling the instructions, and that the answer should there- 
fore treated amended, conform the unobjected-to testimony. 
insisted that the defenses failure insure and failure 
sell are inconsistent, and that the instruction dealing with the 
failure sell abstract, that the testimony does not show 
agreement the part the bank sell the cotton the order 
the defendant, and that, the absence such undertaking the 
part the bank, that obligation could not imposed mere 
direction from the defendant. 

not feel called upon decide whether objection the 
admission testimony regard breach contract sell was 
offered apt time not, the judgment must reversed for the 
reason hereinafter stated, and the testimony the part the 
defendant sufficient raise that issue. 

The defendant testified that the cashier the bank agreed sell 
the cotton upon defendant’s order, and one occasion excused his 
failure stating that the market was unfavorable and that 
sale would made when the market was up. Defendant stated that 
then renewed the direction sell, but this direction was not obeyed; 
that the cotton could have been sold when the direction sell was 
first given, from cents per pound, but depreciated 
value until was worth only about cents the time the fire. 

the representative the bank agreed sell the cotton upon 
the direction the defendant, the sale would have been made when 
the direction was given, and the bank would liable for any loss 
sustained subsequent decline price, for this agreement sell 
would impose the bank, not only the duties pledgee, but the 
additional duties agent factor. Section 65, Lawson Bail- 
ments. If, however, the bank assumed obligation sell the cotton 
part the contract whereby was pledged, then the duty sell 
not imposed the bank the subsequent direction the 
defendant. Jones Collateral Securities (Pledges) Ed. 606, 
Elevator Co. Betcher, Minn. 210, Cooper Simpson, 
Minn. 46, 601, 194, Am. St. Rep. 667. See, 
also, Lake Little Rock Trust Co., Ark. 53, 847, 
1199, Ann. Cas. 394; Robinson Hurley, Iowa, 410, 
Am. Dee. 497; Granite Bank Richardson, Mete. (Mass.) 407; 
Story Bailments (8th Ed.) 320, 270. 
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There testimony that the bank refused permit defendant 
sell, and need not therefore consider the law that situation. 

not think there any inconsistency between the defenses 
interposed defendant, that the bank failed its duty insure and 
also sell. have said, liability might arise out failure 
perform either duty; but the measure damages would not 
the same both cases. 

Instruction numbered correctly told the jury that, the plaintiff 
was liable for failure insure the cotton, under the facts there 
hypothetically stated, the plaintiff would liable for the insurable 
value the cotton. 

Instruction set out above, deals with liability for failure sell, 
and, have said, the testimony defendant makes case for the 
jury this issue, which should submitted instructions declaring 
the law herein announced. may said, this connection, that 
the declaration regard the measure damages instruction 
numbered incorrect. This instruction tells the jury find for 
the defendant for the value the cotton the time plaintiff was 
instructed sell, the finding was made that negligently 
failed sell the cotton requested defendant for unreasonable 
length time, permit the defendant sell; whereas the measure 
this liability would only the loss value, consequent upon the 
failure sell permit defendant sell. The effect the 
instruction given this subject treat mere failure sell 
tantamount conversion the cotton. 

The bank was not responsible for the fire; but, was liable for 
failure insure, then the measure that liability would stated 
instruction numbered 1—the insurable value the cotton the 
time the fire. 

Included the answer was prayer for judgment for one-half 
the face note, which belonged defendant and one Fair- 
child jointly, and which had been deposited with the bank additional 
collateral the note sued on. The bank had collected this note and 
did not question defendant’s right one-half the proceeds the 
collection amounting $303.32. The verdict and judgment was 
favor for this amount, thus indicating that the jury found 
the bank’s liability, account the cotton, equaled the principal 
and interest the note sued on. The note, with interest the 
time the trial, amounted $1,142, and, there were only 3,764 
pounds the cotton, the jury must have assessed its value some- 
thing more than cents per pound, whereas the answer had alleged 
its value only $605.54. This verdict may indicate finding 
liability against the bank, both for failure sell and failure 
insure, the verdict equals the value the cotton the time 
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defendant claims directed the cotton sold; but cannot know 
that this was true, instruction numbered authorized this verdict 
upon the finding only that there had been failure sell pursuant 
directions that effect. 

For the error, therefore, giving the instruction numbered 
the judgment must reversed, and the cause remanded for new 
trial. 


WHERE TRUST FUNDS DEPOSITED BANK NOT 
REQUIRED INQUIRE TERMS 
TRUST 


Clifford, Substituted Trustee United States Trust Company, New 
York Supreme Court, Appellate Division. 
Law Journal, November 20, 1922. 


Where trustee deposits funds belonging the trust, the bank 
under obligation inquire the terms the trust. 
entitled assume that the trustee will apply the funds their 
proper purposes. the trustee misapplies the funds, without the 
bank’s knowledge, the bank not responsible therefor. 


GREENBAUM, J.—One Cyrus Lee died resident New 
Bedford, Bristol County, Massachusetts, March 15, 1889, leaving 
will which was probated the Probate Court for the County 
Bristol. his will the deceased, after giving certain pecuniary 
legacies, bequeathed the entire residue his personal estate his 

wife, Hannah Lee, and devised all his real property Joseph 

Thompson and John Hamilton trust follows: ‘‘To dispose 

the same sale and deposit the proceeds thereof the United 

States Trust Company New York City for the benefit wife 

and for and during her natural life and pay her the income an- 

nually accruing therefrom and case the said income does not 

any year amount the said sum $800 direct the said trustee 

pay her from the principal much when added said income 
shall amount said sum. Upon the death wife give and 

devise all the rest estate whatsoever kind the said Joseph 

Thompson, his heirs and assigns 


similar decisions see Banking Law Journal Digest (Second 
Edition) 323. 
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The trustees, after disposing the testator’s real estate, deposited 
the proceeds the sale, amounting $15,122.63, with the defendant, 
receiving exchange therefor certificate deposit issue them 
their names trustees the estate Cyrus Lee, deceased, 
and which provided for the payment interest thereon the rate 
per cent. Instead complying with the provisions the trust, 
the trustees withdrew substantial sums certificate de- 
posit and invested $9,000 thereof acquiring their names, 
trustees, assignments first and second mortgages covering certain 
real property Brooklyn. 

Subseyuently and about the 16th day September, 1898, 
the said Joseph Thompson and John Hamilton resigned 
trustees, and Joseph Thompson, Jr., son the said Joseph 
Thompson, was duly appointed the Probate Court substituted 
trustee under the said trust, and duly qualified such trustee. 

appears that the judicial resignation proceedings which were 
had Joseph Thompson and John Hamilton duly filed their 
accounts trustees, which accounts described the investments which 
the trustees had made from the proceeds the trust moneys, and 
stated that all parties interest the estate were served with notice 
the proceedings, including Mrs. Lee, who joined with all the other 
persons interest signing paper which stated that they had 
the foregoing and that they ‘‘request that the 
same allowed without further notice.’’ this connection, however, 
should noted that appears that Hannah Lee was born 
September, 1842, and that ‘‘except indicated her signature 
appearing upon the trustees’ account September 15, 1898, set 
forth paragraph hereof, she was, until shortly before the be- 
ginning this action, ignorant the breaches trust and the 
surrounding circumstances, hereinbefore set 

The agreed statement shows that Lee ‘‘received from 
Thompson and Hamilton, trustees, during their trusteeship the 
full sum $800 per annum, which she was entitled under the 
terms the will Cyrus Lee, and thereafter, during the trustee- 
ship Thompson, Jr., and and including February, 1918, she 
also received the full sum $800 per annum.’’ other words, 
agreed the parties that although the trustees had violated the 
strict provisions the will which required the proceeds the sale 
the real estate left deposit with the United States Trust 
Company upon the terms mentioned the trust, the withdrawal 
moneys from the certificate deposit and reinvesting them mort- 
gages the life tenant matter fact has yearly received $800, and 
expressly conceded that she had been paid $800 per annum 
under the terms the trust, interest upon the principal sum 
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$15,122.63 deposited with the defendant trust company, being limited 
per cent., such fund would have been entirely exhausted 
February, 1918. thus appears that neither the trust estate nor 
any person interested therein has suffered any loss through defendant’s 
act permitting the trustees withdraw deposits which they had 
made with the defendant, since the life tenant actually received more 
than she possibly could have received had the terms the trust 
been strictly carried out. course, the trustees had made any 
profits during their trusteeship, they would answerable Mrs. 
Lee for such profits. But that question not before us. 

the contention the plaintiff that entitled judgment 
against the United States Trust Company for accounting and 
receive payment from the amounts the respective several 
withdrawals made the trustees upon the ground that the company 
was under the obligation duty the life-tenant, Mrs. Lee, be- 
familiar with the terms the trust and not permit any 
withdrawals from the deposit made from the sale the real property 
unless they were withdrawn strict compliance with the terms 
thereof. 

are the opinion that there was duty obligation cast 
upon the defendant Trust Company inquire the terms the 
trust fund when the trustees deposited the trust moneys with 
trustees and issued them, trustees, the certificate deposit. 
There mentioned the agreed statement facts 
from which the court would justified finding that the Trust 
Company was put upon any inquiry the terms the trust. 
Bischoff Yorkville Bank (218 Y., 106), the New York rule was 
stated follows: ‘‘A fiduciary may legally deposit the trust funds 
bank his individual account and Knowledge the 
part the bank the nature the funds received and does 
not affect the character the act. The bank has the right pre- 
sume that the fiduciary will apply the funds their proper purposes 
under the trust. There are judicial decisions cases which the 
fiduciary has converted the fund which hold the contrary (United 
States Fidelity Guaranty Co. People’s Bank, 127 Tenn., 720; 
Bank Hickory 102 Mise. 852).’’ 

The court further stated: ‘‘Inasmuch the defendant knew 
that the credits Poggenburg created the proceeds the checks 
were fiduciary character and were equitably owned the 
executor, had not the right participate diversion them 
from the estate the proper purposes under the will. Its participa- 
tion diversion them would result from either (a) 
advantage benefit directly through from the diversion, (b) 
joining diversion which was not interested, with actual notice 
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knowledge that the diversion was intended was being executed, 
and thereby becoming privy it.’’ 

There suggestion this case that the defendant depositary 
had the slightest knowledge information, the terms the trust 
that any way participated the disposition the trust 
moneys derived any advantages from the withdrawal the deposit. 
follows that defendant entitled judgment, without costs. 
All 


AUTHORITY NATIONAL BANK ISSUE 
THRIFT BONDS 


Adams Compo Bond Corporation, United States District Court, 
282 Fed. Rep. 894. 


within the powers national bank issue bonds, re- 
sembling government thrift stamps and known ‘‘Compo Thrift 
Bonds.’’ The bonds here involved matured twenty years and 
bore 34% compound interest. They could canceled redeemed 
the holder the bank any time upon days’ notice. 
was held that the issuance such bonds did not constitute 
objectionable form borrowing money the bank but was 
more the nature issuing certificates deposit. 


Equity. Bill Raymond Adams against the Compo Bond 
Corporation and another. Bill dismissed. 

Coursey Fales, New York City, for complainant. 

Emmet, Marvin Roosevelt, New York City (Langdon Mar- 
vin, New York City, and George Martin, Brooklyn, Y., 
counsel), for defendants. 


AUGUSTUS HAND, District stockholders’ 
bill restrain the defendant bank from issuing certain instruments 
known ‘‘Compo Thrift These bonds resemble general 
the government thrift stamps, which became popular form in- 
vestment during the war. The plan was devised the Compo Bond 
Corporation, which obtains commission from the bank for furnishing 
the bonds. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 608. 
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The complainant insists that their issue ultra vires. The bonds 
are promise pay the registered holder after certain time 
sum money, known the maturity value, which arrived 
compounding interest the original payment made the bank 
the purchaser. The interest practice per cent. compounded. 
Either the bank the registered holder may cancel and redeem 
bond any time upon days’ notice, payment the amount 
originally advanced and approximately the accrued interest. The ob- 
jection made the issue that ultra vires act the part 
national bank. The so-called bond acknowledges the receipt 
one-half the maturity value, g., $50, and promises pay the 
named depositor, his executors, administrators, assigns, 
years, the maturity value, g., $100. 

have considered this somewhat novel instrument, and can see 
essential difference effect between and ordinary time 
certificate deposit for $50, per cent. compounded, with ap- 
propriate provisions for surrender and cancellation. Indeed, does 
not differ from any deposit which draws interest, except that the 
money can only withdrawn days’ notice the bank cares 
insist upon its rights. The relation between the bank and this 
bondholder, between and its check depositors and holders 
deposit, that debtor and The rate 
interest may may not subject debate, but not under- 
stand that itself objected here. 

said that national bank should lend and not borrow money; 
but, was pointed out Wyman Wallace, 201 230, Sup. 
Ct. 495, Ed. 738, may proper and the normal 
course its business borrow money. See Auten United States 
Bank, 174 141, Sup. Ct. 628, Ed. 920; Aldrich 
Chemical National Bank, 176 page 627, Sup. Ct. 498, 
Ed. 611. course, borrows money every time receives 
deposit. State National Bank Orleans (C. C.) Fed. 947. 
This bond does not substantially differ from ordinary certificate 
deposit, and comes within none the cases which have criticized 
borrowing. The kind borrowing objected is, think, borrowing 
large sums from persons not the recognized class depositors. 
The latter (among whom would, think, holders these Compo 
thrift bonds) are likely maintain something like stable average 
deposits; whereas large lender, whether time call, would 
seem more inclined than small depositors demand his money, 
rates interest became high and chances for investment became more 
favorable other directions. opinion, counsel for defendants 
are right saying that the kind borrowing which has been 
cized has been borrowing not resulting deposits, and not, therefore, 
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the ordinary course banking business; and the more the Compo 
bonds are examined the more clearly they appear the sub- 
stantial nature ordinary certificates deposit. 

has been suggested that the words ‘‘United States 
the caption the bonds, may lead the ignorant depositor the 
belief that the government back the obligation. But the instru- 
ment clearly drawn and plainly the obligation the 
bank that cannot, upon reflection, regard the objection tenable. 
The words ‘‘United States America’’ commonly head corporate 
bonds, and have never before heard suggested that they could 
misleading. 

The bill dismissed, with costs. 


NEGOTIABILITY TRADE ACCEPTANCE 


International Finance Company Northwestern Drug Company, 
United States District Court, 282 Fed. Rep. 920. 


Extrinsie evidence not admissible show whether ac- 
ceptance, other instrument, negotiable non-negotiable. 
specifying that ‘‘arises out the pur- 
chase goods from the drawer,’’ not rendered non-negotiable 
the fact that the the following form: Accepted 
payment per Reolo contract for amount and date shown 

ereon. 


Law. Action the International Finance Company against 
the Northwestern Drug Company. objection certain testimony. 
Objection sustained. 

John Lind, Minneapolis, Minn., for plaintiff. 

Alvord Minneapolis, Minn., for defendant. 


BOOTH, District Judge. This discussion has arisen out 
objection made the plaintiff the introduction certain testi- 
mony. That testimony, understand, was intended along 
the line showing the existence defense against the instrument 
suit between the original parties thereto, and the objection was 
aimed all that line testimony. Now, the status the case 
present that the plaintiff has introduced testimony tending show 
that the owner and possessor this instrument, that bought 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 628-669. 
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before maturity, for value, and that the instrument past due and 
unpaid; and plaintiff has gone further, and introduced testimony 
tending show that ‘‘holder due this instrument 
—that is, that took the instrument without any actual notice 
any infirmity the instrument defective has in- 
troduced the instrument itself. The claim that its face 
regular, and the testimony the part the plaintiff also tends 
show that this instrument was taken for value and good faith. 

The position the plaintiff that this suit 
negotiable instrument, and that, the plaintiff having the 
testimony that have mentioned, any testimony the part the 
defendant any defenses that may have existed reference 
this acceptance between the original parties thereto are immaterial, 
unless testimony introduced first showing actual notice the plain- 
tiff such defenses, bad faith the part the plaintiff tak- 
ing this acceptance. 

the other hand, the position the defendant, apprehend 
rightly, that the acceptance here controversy non-negotiable 
instrument, and that therefore all defenses are open against the plain- 
tiff which would available between the original parties; and, 
understand the position the defendant correctly, also claims 
that may offer evidence outside the instrument itself 
show that was not negotiable, and, further, that the evidence at- 
tempted introduced, when objection was made, admissible 
show notice infirmity the instrument the plaintiff, show 
bad faith the part the plaintiff taking the acceptance. 

Now, those are the respective positions the parties, there seem 
least four questions raised here: First, whether extrinsic 
evidence admissible show whether this acceptance negotiable 
non-negotiable; second, such evidence not admissible, whether 
the instrument its face shows that not negotiable; third, 
whether the offered evidence material the question notice, 
actual notice the plaintiff any infirmity the acceptance, 
tends show bad faith the part the plaintiff taking the 
acceptance; fourth, should evidence present confined the 
question actual notice the plaintiff infirmities this accept- 
ance, bad faith the part the plaintiff taking it—in other 
words the question whether plaintiff ‘‘holder due course’’? 

Now, the first question, whether extrinsic evidence 
missible show whether this instrument negotiable. have ex- 
amined whatever cases have been able during the brief period 
our adjournment, and have not found case where such evidence 
was admitted, and seems that the whole theory the law 


merchant negotiable instruments would opposed the allow- 
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ance such testimony. instrument may its face negotiable, 
its face non-negotiable; but say that instrument nego- 
tiable not, according this may determined extrinsic evi- 
dence, would throw the whole law commercial paper into confusion. 
Neither the Louisiana case, Continental Co. Times Co., 142 La. 
209, South. 612, 1918B, 632, nor the Massachusetts 
ease, National Bank Wentworth, 218 Mass. 30, 105 626, was 
there any suggestion that outside evidence could introduced 
determine whether the instruments there being considered were nego- 
but one the face the instrument the Louisiana case was 
held that was not negotiable, and the face the instrument 
was held the Massachusetts case that was negotiable. that 
shall hold that the evidence offered for the purpose 
showing that this acceptance was non-negotiable was not admissible; 
that that question one law, decided the court upon the 
face the instrument. 

The second question whether, upon the face this instrument, 
tomer’s acceptance,’’ and reads: 


months after date, pay Reolo, Incorporated, Cleve- 
land, Ohio, order, three thousand dollars. The obligation the 
acceptor hereof arises out the purchase goods from the drawer. 
Value received and charge account Reolo, Incorporated. [Duly 
Northwestern Drug Company, Minneapolis, Minnesota. 
for payment per Reolo contract for amount and date 
shown hereon. Northwestern Drug Company,’’ the 
manager. 


The Negotiable Instruments Law force Minnesota. Laws 
1913, 272 (Gen. St. 1913, 5813-6009). The requirements 


negotiable instrument are found section that law (section 
5813), and amongst others, and the one that are here concerned 
with, this: 


order pay sum certain 


The provisions the Negotiable Instruments Law, under- 
stand the situation, are not entirely new provisions. nothing 
revolutionary about the Negotiable Instruments Law. very 
large extent merely declaratory what was the law before. some 
few respects may have altered the law, but most respects 
simply codification existing law; and has always been the law, 
least for great many years, that negotiable instrument must 
one that contains unconditional promise order pay sum 
certain money. Now, sections and (sections 5814, 5815) are 
simply explanatory section Section which counsel have re- 
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ferred and dwelt upon, that unqualified order promise pay 
unconditional within the meaning this act, though coupled with 
made, (2) statement the transaction which gives rise the 
instrument, nothing more nor less than attempted explanation 
the part section that have read, that ‘‘an instrument 
must contain unconditional promise order pay sum certain 
money.’’ The last part section that the instrument may con- 
tain statement the transaction which give rise the instrument 
without destroying its negotiability, has given rise great deal 
controversy and some the commentators have thought that would 
better that particular part the Negotiable Instruments Law 
were that, instead clarifying and explaining section 
adds confusion it. Whether that the result not not 
undertake say. 

The test, however, is, far are concerned here: Does the 
instrument contain unconditional promise pay sum certain 
money? There question about the sum certain money; but 
the question whether contains unconditional promise pay. 
may that the cases that have been referred counsel, and 
other cases that have seen, can all harmonized; but shall not 
this time attempt harmonize them. the other hand, find 
such Continental Company Times Company, supra, which 
holds that clause similar some respects the clause here, 
per Reolo was sufficient destroy the negotiability. 
the other hand, find such National Bank Wentworth, 
218 Mass. 30, 105 626, holding that quite similar clause was 
not sufficient destroy the negotiability. 

very easy thing for parties, when they are drawing 
instrument, make either negotiable non-negotiable, they 
see fit. does not require any extensive use language any 
particular knowledge law. the instrument here question had 
read ‘‘Accepted for payment the use that single 
word would have destroyed its negotiability. the instrument had 
read ‘‘Accepted for payment subject the conditions the Reolo 
contract,’’ think there would have been question that those words 
destroyed the negotiability. But this form words, ‘‘As per Reolo 
does not state specifically that the acceptance for payment 
subject conditions any contract. There nothing the 
acceptance show the date when the Reolo contract was entered 
into, whether performance had been completed not. Therein 
may lie the distinction between such cases the Massachusetts case, 
the one hand, and the Louisiana the other. the 
Louisiana case did appear the face the instrument that the 
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payment was ‘‘per’’ contract still unperformed, still executory 
its nature. Whether not that sufficient distinguish that case 
from the others will not undertake say, but one distinguish- 
ing feature least. 

the opinion, view the cases National Bank Went- 
worth, 218 Mass. 30, 105 626, Snelling Bank Clasen, 132 
Minn. 404, 157 643, 1663, Waterbury Co. Ivey, 
Mise. Rep. 260, 163 Supp. 719, and other cases along the 
same line, that this instrument suit its face negotiable in- 
strument, and that the words ‘‘As per Reolo contract’’ were not suf- 
ficient destroy its negotiability. 

The third question: the offered evidence material the 
question notice the plaintiff any infirmity the instrument, 
tending show bad faith the part the plaintiff taking 
the acceptance? Usually the course proof negotiable instru- 
ment that the plaintiff introduces the instrument, evidence his 
ownership, evidence that the instrument has not been paid, and 
rests, and then the defendant, the instrument 
has been originally negotiated fraud, there are other defenses 
between the original parties which may available against the present 
owner, forward and show what that fraud was, what those de- 
fenses are, and then becomes incumbent upon the plaintiff take 
the line proof and establish, can, that holder 
due course; that is, that purchased for value, before maturity, 
without notice any infirmity, and good faith. 

But this particular case the plaintiff has seen fit forward 
the first instance and introduce testimony which, uncontradicted, 
establishes the fact that the plaintiff owner due course. 
that, until the defendant takes the line proof, and rebuts the 
testimony that has put in, which tends show that 
holder due course, all testimony defenses between the original 
parties the instrument becomes immaterial, least temporarily. 
That has been the established practice, understand it, Minne- 
sota. the case Merchants’ Sav. Bank Cross, 
Minn. 154, 1147, the plaintiff introduced note with the 
indorsements, and then ‘went further and introduced the depositions 
three witnesses, which, not rebutted, would show that the plain- 
tiff was innocent purchaser for value before maturity the usual 
course business. Plaintiff then rested. The defendants, amongst 
other things, offered introduce evidence concerning breach 
warranty, which was set the answer. This was rejected the 
court, and the defendants then rested, and the court directed verdict 
for plaintiff. appeal the Supreme Court the state Minne- 
sota the court said: 
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the third offer, the evidence would have been competent 
plaintiff had merely introduced evidence the note with the endorse- 
ments thereon, and then rested. The defendants would then have been 
entitled introduce evidence their defense the note, and that 
would have thrown plaintiff the burden showing that was 
innocent purchaser value before maturity, the usual course 
business. But assumed this burden the first instance, and made 
showing that the defense interposed the note would not have 
been available, unless this showing was rebutted, which the defendants 
did not offer do. And inferred from their own course 
procedure that they did not intend attempt rebut it. Then 
the court was justified refusing receive evidence which, under 
the would merely prolong the trial, and avail the de- 
fendants 

That practice has been followed the courts Minnesota. There 
another case, think 102 Minnesota, along the same line. 
that seems me, for the present least, the third question must 
answered the negative, that the evidence attempted in- 
troduced not material this stage. 

The fourth question—whether the evidence should confined 
present the question notice bad faith the 
part the answered the affirmative. other 
words, seems that, the case now stands the state the 
evidence, the defendant, wishes forward, should con- 
fined its proof, temporarily least, the question whether the 
plaintiff was holder due course. And seems me, have 
already stated, that the evidence that was attempted introduced 
was not material that particular point. 

think the objection, therefore, should sustained. 


RIGHTS HOLDER DUE COURSE—NEGO- 
TIABILITY 


First National Bank Mankato Carey, Supreme Court Minnesota, 
190 Rep. 182. 


The defendant gave his note corporation payment for 
repairs tractor. The corporation guaranteed the work and 
agreed not transfer the note. Nevertheless, the note was 
subsequently transferred the bank for value. later 
developed that the repairs had been improperly done. appeared 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 428, 645. 
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that the president and cashier the bank were also officers 
the corporation. was not shown, however, that either them 
had notice the guaranty, its breach, the agreement not 
transfer the note. was held that the bank was entitled 
the note. was further held that the note was negotiable 
although was payable with ‘‘all exchange and collection 


Action the First National Bank Mankato against Thomas 
Carey and another. From judgment for plaintiff, notwithstanding 
the verdict, defendants appeal. Affirmed. 

Laurisch, Mankato, for appellants. 

Ivan Bowen, St. Paul, Roy Bowen, Minneapolis, and 
Morse and Wilson, both Mankato, for respondent. 


note rendered order the court notwithstanding verdict for the 
defendants. The defendants owned Little Giant tractor which they 
had used for six years. They took Mankato and had the Little 
Giant Company overhaul and repair it. They testified that when they 
for the tractor the company represented and guaranteed that 
had been put first-class shape and would good work, but refused 


let them have until they had settled for the repairs; that they 
gave the note controversy for the cost these repairs; that 
their instance the company promised not transfer the note; that 
they took the tractor home and about month later attempted use 
and found that would not work. The note was dated July 1920, 
and was payable before December 1920. The Little Giant 
Company did its banking business with the plaintiff bank. July 
1920, the company indorsed the note and delivered the bank 
part its deposit made that day and received for the 
amount its account with the bank. the close business 
that day had balance this account more than $3,000. 
the close business the following day, July 3d, the account 
was overdrawn, showing that the bank had paid out the full amount 
the note. When the note became due the defendants refused 
pay and the bank brought this action. 

While the answer alleges fraud well breach warranty and 
lack consideration, the evidence most favorable the defendants 
will not sustain finding fraud, but only breach warranty, 
or, perhaps, failure, partial failure, consideration. Neither 
breach warranty nor failure consideration can interposed 
bona fide purchaser thereof, termed the Negotiable 
Instruments Act (Gen. St. 1913, 5871), holder due course. 
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Defendants contend that the note not negotiable instrument 
which passes holder due course free from defenses, for the 
reason that contains promise pay ‘‘all exchange and collection 
The rule for which they contend was the rule this state 
prior the enactment the Negotiable Instruments Act but was 
abrogated section two that act, section 5814, 1913. 
virtue that statute stipulation note pay collection charges 
longer takes out the class negotiable paper. First Nat. 
Bank Miller, 139 Wis. 126, 120 820, 131 Am. St. Rep. 1040; 
Swem, Utah, 102 Pac. 626, Ann. Cas. 1368. 

The holder negotiable instrument deemed prima facie 
holder due course; but when shown that the title the 
person who negotiated the instrument was defective the burden 
the holder prove that he, some one under whom claims, 
acquired due course. 1913, 5871. Defendants contend 
that the title the Little Giant Company was defective for the 
reason that the company had promised not transfer the note, and 
that this cast upon the plaintiff the burden proving that was 
holder due course. The note was executed and delivered 
actual obligation the defendants; was not delivered conditionally 
take effect the happening some future event, but absolutely 
and into effect once. The promise not transfer did not 
make the title defective nor furnish any ground for defense the 
note. Farmers’ State Bank Skellet, 149 Minn. 266, 183 
831; Snelling State Bank Clasen, 132 Minn. 404, 157 643, 

Defendants contend that the bank was chargeable with notice 
the representations and warranties made the Little Company 
for the reason that the president and cashier the bank were officers 
the company, one being president and the other secretary and 
treasurer. State Bank Adams, 142 Minn. 63, 170 925, 
said: 


very tangible and workable rule has been established this 
state that bank chargeable with knowledge possessed its active 
officer pertaining transactions within the scope the bank’s busi- 
ness even though such knowledge acquired another transaction, 
appears that the knowledge actually present his mind while 

acting for the bank.’’ 


does not appear that any officer the bank ever had any actual 
knowledge the transaction between defendants and the Little Giant 
Company. The transaction the part the company was conducted 
wholly Hatcher, its manager, who not claimed have 
had any connection with the bank. The day after receiving the note, 
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Hatcher manager indorsed the usual way, deposited 
the bank, and the amount was placed the the company. 
This transaction the part the bank was conducted wholly 
its cashier. testified that had knowledge whatever the 
consideration for the note the transaction which was 
and that the Little Giant Company made similar deposits almost 
daily which were accepted the bank and placed the the 
company the usual course business. does not appear that 
either the president the cashier the bank took any active part 
the operation the company, had anything with the 
business transactions between the company and its patrons. does 
appear that the cashier understood general way that the notes 
deposited the company were taken for merchandise repairs 
and that the company usually gave its customers standard warranty. 
But assuming that the cashier had actual knowledge the special 
warranty question and that this knowledge was the knowledge 
the bank, this would not sufficient overcome the presumption that 
the bank was holder due course unless was also shown that 
there had been breach warranty and that the cashier had 
knowledge the breach when took the note, or, least, before 
the bank parted with the consideration for it. only when the 
title the person who negotiated the instrument shown have 
been defective that the Negotiable Instruments Act places the 
transferee the burden proving that holder due course. 
Proving warranty and its breach, failure consideration, does 
not show defective title within the meaning the act; and order 
sustain such defenses, the maker must prove not only warranty 
and its breach failure consideration, but also that the 
transferee had knowledge that the warranty had been breached 
that the consideration had failed when acquired the instrument 
parted with the consideration for it. Here attempt was made 
show that the bank any its officers had knowledge the 
breach warranty relied upon; and fact this breach was not 
known even the defendants who had possession the tractor until 
long after the bank had parted with the full consideration for the 
note. 

The learned trial court was correct holding that the defendants 
had failed overcome the statutory presumption favor the 
holder the note, and the judgment affirmed. 
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The Law Bank Checks 


Series Articles Dealing with the Issuance, Collection and Payment 
Bank Checks 


JOHN EDSON BRADY 


FORGED CHECKS (Continued) 


Bank’s Right Recover Money Paid Check Bearing 
Forged Signature. 


Payment Check Drawn Person Not Depositor. 


Banks Pennsylvania May Recover Paid Checks 
Bearing Forged Signature. 


Indorsement Does Not Warrant Genuinéness Signature 
Drawee. 


Bank’s right recover money paid check bearing forged 
signature. the article this series published last month’s issue 
the Journal, was shown that bank, which pays check drawn 
upon it, bearing forgery the drawer’s signature, may not charge 
the check against the drawer’s account unless the check was paid 
result the drawer’s negligence. 

Bank’s sometimes liability case this kind because 
the drawer the check has been negligent not discovering the 
forgery and reporting the bank within reasonable time after 
the forged instrument was returned him the bank. The cases 
involving this point will taken detail subsequent article. 

After bank has been required make good the amount 
check bearing forged signature, question naturally arises concern- 
ing the right the bank recover the money from the party 
whom was paid. course, the bank locate the forger, its 
right recover clear, but, general rule, the forger has dis- 
appeared the time his fraud discovered. 

forged check cases, frequently appears that the check was 


collected through some other bank that was one 


the drawee’s depositors and deposited him the drawee bank. 
The general rule that the bank cannot recover back the money 
case this kind. The law requires bank know the signatures 
its depositors. 

More than century ago, 1762, exact, English court 
decided the case Price Neal, Bur. (Eng.) 1354, that the 
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recover the money from the holder upon discovering that the sig- 
nature the drawer was forgery. ‘‘It said Lord 
Mansfield, ‘‘upon the plaintiff satisfied that the bill drawn upon 
him was the drawer’s hand, before it; but 
was not incumbent upon the defendant inquire into it.’’ This 
decision has been consistently followed the courts this country 
ever since. 

Various reasons are given for this strict rule liability. 
one decision said that the rule ‘‘demanded the necessities 
business these times, when the currency the commercial world 
composed largely checks and First National Bank 
Marshalltown Bank, 107 Iowa. 327 

another decision said that the rule ‘‘having been found 
continuous application, workable, its plainness and certainty 
should not fine judicial discriminations confusing 
the lay mind.’’ Neal Coburn, Me. 139, Atl. Rep. 348. 

There general rule law the effect that person, who 
has paid out his money, under mistake fact, may the 
money back upon discovering the mistake, unless the payment has 
caused change the position the party receiving it, which would 
make inequitable require him refund. 

For person were purchase from dealer, what 
both them believed genuine work art, would, upon 
that his purchase was imitation entitled recover 
back the money which had paid. Now, when bank pays check 
bearing forgery depositor’s signature, clear that the pay- 
ment has been made under mistake fact. The bank believes the 
signature the check genuine, whereas the fact that the 
signature forgery. the general rule mistake fact were 
applied, the bank would allowed recover the money paid 
forged signature. But the courts hold that the payment check 
bearing forged signature exception the general rule. This 
indicates the strictness this rule payment check bearing 
forged drawer’s signature. 


under obligation, not only know its depositors’ signatures, but 
also know who are and who are not its depositors. So, where 
bank inadvertently paid check, and the person whose name was 
signed drawer had account the bank, was held that the 
bank could not recover the money back from innocent holder 
whom was paid. 

This the case Salt Springs Bank Syracuse Sav. Inst., 
Barb. (N. Y.) 101. the opinion, the court said: ‘‘Knowledge 
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the genuineness the signature but one several facts which 
important for drawee know, before accepting paying bill. 
must ascertain first, whether the drawer person knows, 
and has business relations with; whether the state accounts 
between them will justify require him accept pay. mistake 


Banks Pennsylvania may recover money paid checks 
bearing forged signatures. the state Pennsylvania, there 
statute, which was passed 1849 and under which bank allowed 
recover back the money which has paid check bearing 
forgery depositor’s signature. 

This statute provides follows: ‘‘That whenever any value 
other instrument, negotiable within this commonwealth the holder 
thereof, from the indorsee indorsees, payer payers the 
same, and the signature any person persons, represented 
parties thereto, whether drawer, acceptor indorser, shall have 
been forged thereon, and such value amount reason thereof 
erroneously given paid such indorsee indorsees, well such 
payer payers respectively, shall legally entitled recover back 
from the person persons previously holding negotiating the same, 
the value amount aforesaid given, paid such indorsee 
indorsees, payer payers respectively, such person 
persons. 

drawee bank, however, loses the right the protection 
statute fails discover the forgery and give prompt notice thereof 
the party whom payment was made. not sufficient for the 
bank give notice soon discovers the forgery, unless further 
appears that the discovery has been prompt. This brought out 
the case Union National Bank Farmers Mechanics National 
Bank, Pa., 114 Atl. Rep. 506. (38 654.) there appeared 
that bookkeeper forged the signature his employer series 
checks. succeeded cashing the checks and they were collected 
from the plaintiff bank, which they were drawn, the defendant 
bank between the dates December 17, 1917, and February 14, 1918. 
February 15, the plaintiff bank notified his depositor that 
account was overdrawn. The depositor went the bank and soon 
the forged checks, which had been paid. the same day, 
the plaintiff bank notified the defendant the forgeries. the 
opinion, the court said: ‘‘The opportunity proceed once against 
forger valuable one, the deprivation which failure give 
notice promptly conclusively determines that loss has resulted, for 
there way which can satisfactorily determined there 
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loss, unless shown there hand fund belonging the 
forger out which defendant can reimburse himself whole 

The Pennsylvania statute was construed the case Union Na- 
tional Bank Franklin National Bank, Pa., Atl. Rep. 1085. 
was here held that drawee bank loses the right secured the 
statute where does not exercise diligence giving notice the 
forgery the party collecting the check. But this case was further 
held that ‘‘where the party receiving payment acting merely 
agent, failure the drawee give prompt notice im- 
material, appears that the fund still the agent’s hands 
that the agent position recoup himself the time re- 
ceiving notice the forgery.’’ (32 603.) 


Indorsement does not warrant genuineness signature 
drawee. When bank pays check drawn upon it, usually takes 
the indorsement the party whom the check paid, whether such 
party collecting bank person depositing the check the 
drawee bank. 

The liability general indorser fixed the provisions the 
Negotiable Instruments Law. That statute declares that every in- 
dorser, who indorses without qualification, warrants all subsequent 
holders due course among other things, ‘‘that the instrument 
genuine and all respects what purports This language, 
first reading, would appear broad enough make warranty 
the genuineness the drawer’s signature part the indorser’s 
held, however, that while the indorser warrants the 
genuineness the drawer’s signature the persons subsequently 
taking the instrument for value, does not warrant far the 
drawee bank concerned. The drawee bank not regarded 
holder due course this sense. 

There another provision the Negotiable Instruments Law, 
which applies case this kind far the drawee concerned. 

The provision referred one which declares: ‘‘The acceptor 
the instrument engages that will pay according 
the tenor his acceptance; and admits: The existence 
drawer, the genuineness his signature, and his capacity and au- 
thority draw the instrument; and, The existence the payee 
and his then capacity indorse.’’ 

This provision refers the acceptance bill exchange. When 
used reference checks, acceptances mean the same certifica- 
tion. Payment greater than certification and held that 
drawee bank, paying check, therefore, admits the genuineness 
the drawer’s signature. 


Inquiries 


department are answered each month inquiries submitted, which are general 
interest our subscribers and which pertain the law 
banking and negotiable instruments. 


New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—We are using the enclosed form checks which 
One our customers has had his check, which 
returned the Collector Internal Revenue, and the reason given 
for the return his check was that the certification was improper. 
Could you give expression opinion this proposition? 

Treasurer. 


CERTIFIED PAYABLE UNALTERED 
NCE ORIGINALLY DRAWN THE MAKER 
RED BANK TRUST COMPANY 


RED 


1922 


TELLER 
NOT DESTROY THIS CHECK 


FORM OF CERTIFICATION STAMP 


not think that the Collector Internal Revenue 
should have returned the check bearing the certification stamp, en- 
your letter. The certification means practically the same 
though the words ‘‘payable only unaltered since originally 
drawn the maker’’ were not used. These words are not necessary 
order protect bank from liability check which has been 
altered before after certification. The cases hold that where 
check has been altered, the certifying bank not liable upon and, 
the check has been paid, the bank may recover the amount the 
check, least, the amount which was raised, from the party 
whom the payment was made. 

has been held that bank which certifies check, which the 
name the payee has been wrongfully altered, liable thereon. 
National City Bank National Bank the Republic, Illinois, 132 
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Rep. 832. This decision was published ‘in the February, 1922, 
issue the Banking Law Journal, pages 85. This the only 
this kind that I-know and not think that correctly 
expresses the law. certifying check, bank does not admit 
warrant the genuineness the body the check. certification 
the same acceptance and the liability certifying bank 
that acceptor. The liability acceptor expressed §62 
the Negotiable Instruments Law. his acceptance, admits: 

The existence the drawer, the genuineness his signa- 
ture, and his capacity and authority draw the instrument and 

The existence the payee and this then capacity 

must admitted, however, that the bank the case above 
referred had used stamp similar the one used your bank, 
would probably have been protected from liability. 


NOTE EXECUTED AND DELIVERED ARMISTICE DAY 
Pennsylvania. 
Editor, Banking Law Journal: 
Dear Sir—Please state note executed and delivered Armis- 
tice Day valid obligation. Assistant Treasurer. 


Answer—A note executed and delivered Armistice Day 
valid obligation Pennsylvania. 

Armistice Day has been made holiday Pennsylvania. 
Laws Pa., 1921, Act. No. 42. 

After enumerating the various holidays and half holidays (Satur- 
days) the statute provides, part, that such holidays ‘‘shall for all 
purposes whatever regards the presenting for payment ac- 
and regards the protesting and giving notice the dis- 
honor bills exchange, checks, drafts and promissory notes, made 
after the passage this act, treated and considered the first 
day the week commonly called Sunday an@ public holidays and 
half holidays and provided further that, construing this 
section every Saturday designated half holiday shall, until noon 
deemed secular business day; and the days and half days 
aforesaid, designated holidays and half holidays shall con- 
sidered holidays and half holidays for all purposes what- 
ever regards the transaction The statute then pro- 
vides that nothing shall construed invalidate the issuance 
service process holidays half holidays and authorizes banks 
keep open Saturday afternoons. 

The fact that this statute confined presentment, protest, 
and does not apply other brought out the case 
Robeson Pels, 202 Pa. St. 399. 
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Referring the clause, above quoted, making the days 
ated ‘‘publie holidays and half holidays for all purposes whatsoever 
regards the transaction the court said: 

last clause fairly the purpose the whole 
act, relieve banks and others from the strict requirements com- 
mercial law demand, payment, negotiable paper, they 
choose avail themselves the permission, but not make ob- 
ease was decided 1902, but the holiday statute read the same then 
does now, except the days listed holidays. 

more recent case, Dawson Vrostyak, Pa. Super 
344 (decided 1919) the court said: ‘‘It has been argued here 
that because the contract was made the 4th July, legal holi- 
day, void, and support that contention are cited the cases 
deal with contracts made Sunday. Contracts executed 
Sunday are void for the reason that the statute positively forbids 
business that character upon that day. The legal holidays created 
the act are permissive only and the operative the 
statute limited transactions regarding payments, protests, 


AGREEMENT THAT INDORSER SHALL NOT HELD 
LIABLE 
South Dakota. 
Editor, Banking Law Journal: 

Dear owns note for $500. Thereafter and 
before maturity sells the State Bank $100. 
was understood orally between ‘‘A’’ and the bank, that the bank 
outright and without liability the indorser, but the 
indorsement was made only the signature with qualifying 
words. The bank now seeks collect from the indorser; can de- 
fend the ground that not liable and his indorsement fact 
was and should have been and was taken recourse’’ not- 
withstanding the fact that failed use-the words ‘‘without re- 
the back the note? 

second point, the bank did from time time with the maker 
renew the note, holding the original note. Indorser was not notified 
that such was the case until the present time, nearly two years after 
the original note first due. the indorser exonerated? con- 
venient, please quote authority. Vice-president. 

situation presented the inquiry this: The payee 
note indorses blank and sells bank. Later, when the 
bank undertakes enforce the note against the payee indorser, 
that; while indorsed the note blank, was understood 
between him and the bank that was for the 
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agreement between him and the bank, his liability that in- 
dorser without recourse. The question whether this defense 
open the indorser. 

The liability general indorser, that one who indorses 
blank, fixed the Negotiable Instruments Law. addition 
tain warranties, the indorser blank ‘‘engages that 
ment, (the instrument) shall paid, both, the 
case may be, according its tenor, and that dishonored, and 
the necessary proceedings dishonor duly taken, will pay the 
amount thereof the holder, any subsequent indorser who may 

The general rule that oral evidence not admissible vary 
the terms written contract and this rule has frequently been 
applied contracts indorsement. South Dakota decision cited 
Corpus Juris, page 1093, support this rule Schmitz 
Hawkeye Gold Mining Company, 544, Rep. 618. 
Arkansas decision, involving this point, the court said: ‘‘It well 
settled that, general rule law, oral evidence not admissible, 
contradict vary the terms written contract. And ordinarily, 
the written contract that entered into indorser when makes 
unrestricted indorsement cannot contradicted varied parol’ 
(oral) evidence.’’ First National Bank Reinman, Ark. 376, 125 
Rep. 443. 

The second point raised whether the indorser discharged from 
liability renewals extensions time granted the maker the 
note without the consent the indorser. begin with, the indorser 
discharged unless the instrument presented for payment 
maturity and notice dishonor given the indorser. That is, the 
indorser discharged unless presentment and payment has been 
some way waived. Presentment and payment may waived 
provision the note itself. may waived the 
indorser, either orally writing. waiver may implied from 
the conduct the indorser. 

Assuming that presentment and notice has, some way, been 
waived, the indorser would, nevertheless, discharged exten- 
sion granted the maker without his consent, unless the right 
recourse against the indorser expressly reserved the holder. This 
provision found the Negotiable Instruments Law. order for 
the extension operate discharge the indorser, must appear 
that the agreement extend binding upon the holder, that is, that 
based upon sound consideration. the holder granting 
the extension, expressly stipulates that the same shall not affect his 
rights against indorsers, the agreement does not prejudice the in- 
dorsers and they are not discharged. 


LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. McKENNA 


JOINT MANAGING DIRECTORS: 
FREDERICK HYDE EDGAR WOOLLEY 


Subscribed Capital £38,117,103 


10,860,852 


Reserve 


HEAD OFFICE: THREADNEEDLE STREET, LONDON, 
OVER 1,600 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH 66, OLD BROAD STREET, 
Atlantic Offices: Aquitania’’ Mauretania” 
AFFILIATIONS 


AFFILIATI 
BELFAST BANKING CO. LTD. THE BANK LTD. 


OVER 110 OFFICES IN IRELAND OVER 170 OFFICES IN SCOTLAN 


THE LONDON CITY MIDLAND EXECUTOR TRUSTEE CO. LTD. 


TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


Branches: 124, all over Finland 


This bank Position render direct banking service through 
its branches and agencies connection with commerce between 
Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


EST 18:2 
PHENIX 


BAN 


NAL 


THE 
CITY NEW YORK 


200 Million Dollars Resources 


BANK AND INVESTMENT ITEMS 


THE MERGING THREE GREAT 
FINANCIAL POWERS—The combination 
the Trust Savings Bank, The 
Merchants Loan and Trust Company, and 
The Corn Exchange National Bank 
reveals impressive vision 
the future. The institution 
lished will potent and outstanding 
factor not only and national but 
also international financial operations. 
Owing its unity and its augmented 
financial and personal will 
able give better service every client 
and depositor, from the the 
greatest. The merger brirgs together capi- 
tal, surplus and undivided profits $50,- 
000,000, commercial and savings deposits 
and trust funds 
over $500,000,000. More than 20,000 com- 
accounts and 200,000 savings ac- 
counts will served. Under the direction 
united staff about fifty experienced 
the new institution will fune- 
tion every department finance: com- 
mercial, savings, banking, 
investment banking and farm loans.. Safety. 
deposit vaults the best approved type, 


with capacity 40,000 boxes, will 


Forty-five leading men Chicago will 
serve the directors. Such 


institution furnishes dignified 
spiring background for all those associated 
with it, either members the organ- 
ization customers for whose greater 
service has been created. 


TRUST COMPANIES THE UNITED 
inereases trust 
company resources both for the state and 
country are shown “Trust Companies 
the United States,” the annual 
tion the United States Mortgage 
Trust Company New York, just issued 
for 1922. The figures are exceptional 
interest that 1922 marks the 100th 
year trust company service the 
United States. 

The total for the year ending 
June were $12,739,620,733 
$12,323,430,513 last year, and aggregate 
deposits for the first time $10,- 
000,000,000, New. York State reported 
total $3,556,356,518, for gaim 
227,000,000, 

The states showing the largest gains for 
the year are, order, New York, $227,- 
757,000; $109,000,000; California, 


$77,292,000; New $53,331,000; 


Maryland, $34,222,000; Massdchusetts, $33,- 
214,000; Rhode Island, $15,257,000; Vir- 


100 Years Commercial Banking 
CHATHAM 
bd 


Domestic and foreign 
banking all phases 


Commercial Banking since 1812 


Direct Foreign Banking since 1814 
—Correspondents all the principal cities 


the world. 


Trust Department Organized 1888 


and North Central States showed the larg- 
est sectional gains. 

President John Platten the United 
States Mortgage Trust Company, 
commenting the year’s progress, says: 

“This, the twentieth annual edition 
‘Trust Companies the United States,’ 
published during the centennial year 
trust company activities this coun- 
try, the first grant fiduciary powers 
having been made 1822. 

“The position the trust companies 
the light their development 
since that time gives every promise that 
their influence will continue increasing 
degree during the new century. 

“Trust company resources the United 
States for the year ending June 30, 1922, 
were $12,739,620,733, thus establishing 
new high high record, and effectually off- 
setting the loss shown 1921 compared 
with 1920. The total exceeds that last 
year over $416,000,000 and greater 
$287,743,000 than the previous high 
mark 1920.” 


JAMES JACKSON ELECTED VICE- 
PRESIDENT—At the regular weekly meet- 
ing the board directors The 
National City Bank, held November 21, 
James formerly assistant 
The National City Bank 
New York, was elected vice-president. 


THE BANK 


Manhattan and Brooklyn 


= 
> 


MANHATTAN 
Wall Street 
257 Broadway 
East 40th Street 


BROOKLYN 
166 Montague Street 
569 Fulton Street 
1001 Wallabout Mkt. 
934 Third Avenue 


Mr. Jackson came the City Bank 
1917, starting representative with 
headquarters Kansas City and covering 
the southwestern territory. 1918 was 
made assistant cashier; 1920 was 
brought the head office New York 
and 1921 was made assistant vice- 
president. 

Mr. Jackson graduate the public 
schools St. Louis and Troy, Missouri, 
and 1910 was graduated with the degree 
from the University Missouri. 
Immediately upon college 
associated with the Gate City Na- 
tional Bank Kansas City, remaining 
with that institution from 1910 
From 1915 1917 was associated with 
one the oldest firms the farm mort- 
gage business with headquarters Fort 
Worth, Texas. 

Mr. Jackson has extensive acquaint- 
ance throughout the Southwest, especially 
Missouri, Kansas, Oklahoma and Texas. 
His father the time his death 
several years ago, was the leading banker 
Troy, Missouri, and when the newly 
elected vice-president the City Bank 
was years old began his banking 
during his school vacation, his 
father’s institution. 

Mr. Jackson old and there- 
fore takes his place one the young- 
est bank executives New York City. 
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BIG LITTLE PORTO RICO 


Porto Rico island very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
More than ninety per cent. this business transacted with the United 


States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 
promptness and economy. Send your bills exchange, drafts and 


tions direct. 


AMERICAN COLONIAL 


PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez. 


ORLD-WIDE 

tors securi- 
ties: Short Teria Notes 
and Acceptances. Correspon- 
dent Offices more than 

Bankers this section are 
invited use National City 
Company service through one 
our following conveniently 
located correspondent offices. 


NEW YORK PHILADELPHIA MONTREAL 
CHICAGO NEW ORLEANS LONDON 
BOSTON SAN FRANCISCO TOKYO 


GUARANTY TRUST COMPANY 
New York has been appointed trustee un- 
der the New York State Realty and Termi- 
nal Company per cent. gold bond mort- 
gage, 45th street and Madison avenue im- 
provement, dated August 1922, which 
secures authorized issue $3,000,000 
par value per cent. gold bonds 
dated October 1922, and mature 
serially October 1925 1934. 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK New York City, 
its Monthly Letter, dated December 
writes the general situation follows: 
“Important political developments during 
November, both home and were 
not reflected any extent 
the general business situation, sharp reac- 
tions security prices near the end 
the month, which were partly attributed 
decreased confidence result polit- 
ical developments, representing the most 
obvious these changes the 
situation. The success the Bonar Law 
Government the English elections, and 
the election conservative Government 
Germany, suggested further reaction 
against radicalism Europe, the organiza- 
tion Government Italy the 
Mussolini faction having set motion the 
political reaction abroad. The retirement 
the Wirth Government Germany in- 
terfered with the negotiations which were 
process between Germany and the Rep- 
arations Commission, and was held respon- 
sible for lack progress the work 
the Commission. yet, the English 
Government has not publicly indicated its 
attitude toward the proposed Brussels con- 
ference, which planned that debts 
and reparations shall The 
threatened disruption the Allied ranks 
with the situation the 
Near East failed materialize, France 
and England being reported 
most the questions considered the 
Lausanne conference. The impairment 
confidence result the elections 
this country was attributed fears that 
efforts enact tax laws and 
emasculate the transportation act would 
renewed with increased danger suc- 
Normally, however, the new Congress, 
from which unfavorable legislation gen- 
erally looked for, would not expected 
convene before December next year.” 
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Free Members the Bar 


connection with its regular work assisting attorneys the incorporation 
and qualification corporations any state the United States 
any province Canada, The Corporation Trust Company publishes the 
following pamphlets, amy which may obtained without charge any 
attorney 


1—What Constitutes Doing Business. 76-page pamphlet which are summar- 
ized leading decisions the past ten years various states, indicating what 
construed each state “doing business” there corporations other states. 
(Available only members the bar.) 
2—Shares Without Par Value. This pamphlet contains what believe the 
only published synopsis the non-par value laws the present 
time. 
3—Reorganizations, Mergers, Consolidations. Gives provisions the Federal 
Revenue Act 1921 bearing the determination gain loss, and the 
computation stamp taxes, reorganizations, mergers and consolidations. 
Revised April, 1922 
4—Business Corporations Under the Laws Delaware. Gives advantages under 
the law; statutory requirements and forms; includes description shares 
without par value. The General Corporation Laws Delaware are pub- 
lished separate pamphlet which may also had request. 
From the Statutes the Various States Relating Admission 
Foreign Corporations. Separate for each state. They show the documents 
filed, fees and taxes paid, and the statutory penalties for failure 
comply, the state covered. Sent only counsel interested the qualifica- 
tion definite corporation particular state group states. Please 
indicate the states desired. 
6—New York Non-Par Value Law, Amended. Includes important changes 
the 1921 Legislature. 
7—Revenue Act 1921. Contains full text the Federal act approved the 
President, November 23, 1921. 
8—Talks Foreign Corporations. series articles appearing originally 
The Corporation Journal. 
9—Safeguarding Stock Transfers. new dealing with the many pit- 
falls transferring stock corporation’s books, and the liability 
company’s officers for making unauthorized transfers. 


cost obligation any attorney for any 
these Call write our nearest office, 
simply fill in, sign and mail the coupon below. 


CORPORATION TRUST COMPANY 


Wall Street, New York 


| The Corporation Trust Geupeny System BLJ 
The Corporation Trust Company, 
Pittsburgh, Oliver Bldg. Please send, without any cost obliga- 
Los Angeles, Bank of Italy Bldg. 
Boston, 53 State St. 
; (Corporation Registration Co.) 
Washington, Colorado Bldg. 


tion me, Pamphlet 
Albany Agency, 158 State St. 


listed above. 


Ruffalo Agency, Ellicott Square. 
Detroit, Dime Savings Bank Bldg. 
Cleveland, Guardian Blidg. 

Kansas City, Starritt 

Wilmington, du Pont Bldg. 
(Corporation Trust Co. of America) 
Portland, Me., 281 St. John St. 

Jersey City, Exchange Place. 


REPRESENTATIVE 


BANKING LAW JOURNAL who may obliged seek legal advice matters 
pertaining banking transactions, require other legal services, append the 
following list who will found prompt and. the 


eharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
SYMONS 
ATTORNEY-AT-LAW 
Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention te 


Patent, Trade-Mark, Copyright and Corporation 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 
Atterney for Boise City National Bank, Boise, 


Boise 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
309 Post Building 


Law, Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 


MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Heward Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil 
References: National Grocer Company, ploy- 
ers Association, Credit Men's Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Suite 12312 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 


New York City 
LOUIS DOYLE 


Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 

1542-3-4 Land Title Bidg. 


Attorney for Northwestern National Bank ané 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Cable 


Telephone 
Spruce 4961, 4962 Ruvale 


SOUTH 


Columbia 
BARRON, McKAY, FRIERSON 
MOFFATT 
. ATTORNEYS-AT-LAW 


10th Floor Union National Bank Building 
Chas. H. Barron, Douglas MeKay, J. Nelsen 


Thos. H. Moffatt, M. G. ané 


B. Marion. General Practice in State and 
Courts. 


SOUTH DAKOTA 


JOHNSON JOHNSON 


Pierre 


Blunt, 
for Dakota State Bank and Security 


Attorneys for Fort Pierre National Bank. 
Midland, 

Attorneys for Midland State Bank. 


Sioux Falls 
BAILEY VOORHEES 


ATTORNEYS-AT-LAW 


(c. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). 
Building. Attorneys for R. G. Dun & Co., West 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co,, American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 

Suite Col. Hudson 
Attorney for Security State Bank, Ogden, 


Ogden City 


WEST VIRGINIA 


Williamson 

SHEPPARD, GOODYKOONTZ SCHERR 
ATTORNEYS-AT-LAW 

Corporation, Real Estate and Commercial 
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MONTGOMBRY’S 
Income Tax Procedure 


Ready January 1923 
COMPLETE, RELIABLE TAX SERVICE ONE VOLUME 


Fully Meets the Requirements Every 
Banker, Accountant and Lawyer 


six successive years—ever since 1917— 
Robert Montgomery has written his great 
volume Tax Procedure. that time, 

the annual editions this work have come 
recognized the standard authority all in- 
come tax matters. 


Thousands corporation executives, account- 
ants, lawyers, and bankers use every year, with 
confidence which time has fully justified the 
absolute reliability its instructions. Since its 
inception, nothing has been said Montgomery 
that, except for improvements suggested ex- 
perience, would not said today—on practically 
point importance has the author’s advice 
procedure, even where variance with official 
regulations existing the time, been overruled 
the government. 


MONTGOMERY explains every item the preparation income 

tax returns for individuals, corporations, and fiduciaries. His material 

exceptionally well arranged for quick reference. cites the 
section section, and gives the corresponding Treasury Department 
regulations and rulings. analyzes and interprets these rulings, digests 
related court decisions, and, the basis this material, shows you exactly 
how prepare each item your return. 


ABOUT 1800 PAGES $10.00 PER COPY 
Order now from 


The Banking Law Journal, Murray Street, New York City 


THE 
Business Law Journal 


New Publication That Will Appeal Banks 


January will issued the first number monthly pub- 
‘‘The Business Law Journal,’’ which will contain 
the current important commercial decisions the State 

and Federal Courts. 

Each issue will present such decisions. Each decision 
will set forth sufficient length explain the facts, the 
question presented, the conclusion, and the reasoning upon 
which the same based. These decisions should brought 
the attention the men your organization whose department 
they refer. 

The following partial list the subjects, under which 
the decisions will group themselves: 


CORPORATIONS NEGOTIABLE PAPER 
INSURANCE MORTGAGES 
BANKRUPTCY 
TAXATION 
BROKERS WORKMEN’S COMPENSA- 
CONTRACTS 
FEDERAL TRADE COMMIS- 
BANKING SION DECISIONS 


reason the ever extending field commercial 
into which the banks the present day are entering, this new 
publication one that will particularly appeal banks. 


Subscription Price, $8.00 Per Year 


ADDRESS 


The Business Law Journal, Murray St. 
NEW YORK CITY 


Announcing New Book the Deputy 
Comptroller the Currency 


only the layman—the man who knows little 
nothing about who looks upon banking cold, dull 


and uninteresting business. 


Those who are actually en- 


gaged banking know both fascinating and 
romantic. The story American banking rightly told 
intensely human every banker knows. 


man better qualified write the human side 
banking than Thomas Kane, Deputy Comptroller 
the Currency, who for nearly forty years, has been 
observer National banking. why wrote 


The Romance and Tragedy 
Banking 


KANE 


This really remarkable book con- 
tains within its 600 
story national banking since the 
Civil War. tells how the system 
was first put into operation and how 
has been administered. Many in- 
teresting incidents 
connected with national bank super- 
vision are here related for the first 
time. 


One the most interesting fea- 
tures the book its graphic de- 
scription the events leading 
many the most 
failures during the past half century. 
The causes bank failures are 
always vital interest bank 
executives and these inside stories 
famous disasters should prove par- 
ticularly valuable. 

This volume not dry and un- 


readable, narrative style with par- 
ticular emphasis the human side 
banking. The vivid personalities 
that have held the stage the bank- 
ing drama the past half century 
are described, particular emphasis 
being placed the Comptrollers 
the Currency, whose administrations 
are each described detail. 


You Can Examine This Remarkable 
Volume Your Own Desk 


You don't have take our 


word for all this. signing the 


coupon overleaf you can have 
Romance and Tragedy 
sent your own desk our ex- 
pense, where you can look over 
and decide for yourself. 


Bankers Publishing Company, Murray St., New York 


The Romance and Tragedy Banking 


Some Prominent Bankers Who 


Have Already Ordered 
This Book— 


PERCY JOHNSTON 

President Chemical National Bank, New 
York 

MITCHELL 

President National City Bank, New York 

GEO. REYNOLDS 

Chairman Board Continental Commer- 
mercial National Bank, Chicago 

DAVID FORGAN 

President National City Bank, Chicago 

CHAS. DAWES 

Chairman Board Central Trust Co. 
Illinois, Chicago 

WETMORE 

President First National Bank, Chicago 

LIPMAN 

President Wells Fargo Nevada National 
Bank, San Francisco 

WILCOX 

Vice-president The Anglo London Paris 
National Bank, 

MARCO HELLMAN 

Vice-president Merchants National Bank, 
Angeles 


WING 
President First National Bank, Boston 


JAMES MITCHELL 

President Capital National Bank, St. Paul 

WALTER HEAD 

President Omaha National Bank, Omaha 

FESTUS WADE 

President Mercantile Co., St. 

LAWRENCE SANDS 

President First National Bank, Pittsburgh 

CHAS. CALWELL 

President Corn Exchange National Bank, 
Philadelphia 

JULIEN HILL 

President State City Bank and Trust Co., 
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